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COMMISSION,

Vicronia, by the Grace of God of the United Kingdom of Great Britain and Ireland
Queen, Defender of the Faith, To Our Right Trusty and Wellbeloved Councillor
Colin Baron Blackburn, one of Owr Lords of Appeal in Ordinary,—Our Right Trusty
and Wellbeloved Councilior Charles Robert Barry, one of the Judges of Owr High
Court of Justice in Ireland,—Our Trusty and Wellbeloved Sir Robert Lush, Knight,
one of the Judges of Our High Court of Justice,—and Our Trusty and Wellbeloved
Sir James Fitzjames Stephen, Knight Commander of Our Most Exalted Order of the
Star of India, one of Our Counsel Learned in the Law, Greeting :

Whereas We have deemed it expedient that a Commission shounld forthwith issue to
inquire into and consider the provisions of a Draft Code relating to Indictable Offences
prepared for the purpose of being submitted to Parliament during the ensuing Session,
and to report thereon, and to suggest such alterations and amendments in the existing
law as to Indictable Offences, and the procedure relating thereto, as niay seem desirable
and expedient.

Now Know Ye that We, reposing great Trust and Confidence in your Knowledge
and Ability, have anthorised and appointed, and do by these Presents authorige and
appoint, yon the said Colin Baron Blackburn, Charles Robert Barry, Sir Robert
Lush, and Sir James Fitzjames Stephen to be Oum Commissioners for the purposes
aforesaid.

And for the better effecting the purpeses of this Our Commission, We do by these
Presents give and grant unto you, or any three of yon, in case you shall think fit so to
do, full power and authority to call before you such persons as you shall judge likely
to afford you any information on the subject of this Our Commission.

And We do by these Presents Will and Ordain that this OQur Commission shall
continue in full force and virtue, and that you Our said Commissioners, or any three
of you, may from time to time proceed in the execution thereof and of every matter -
and thing therein contained. although the same be not continued from time to time by
adjournment.

And We further ordain that you, or any three of you, may have liberty to report
your proceedings under this Commission from time to time if you shall judge it
expedient so to do.

And Our further Will and Pleasure is that you do with as little delay as possible
report to Us, under your hands and seals, or under the hands and seals of any

three of you, your opinion upon the several points herein submitted for your con-
sideration.

And for your aseistance in the execution of this Our Commission, We have made
choice of Our Trusty and Wellbeloved Hugh Cowie, Esquire, Barrister-at-Law, to be
Secretary to this Our Commission and to attend you, whose services and assistance We
require you to use from fime to time as occasion may require.

Given at Our Court at Saint James’s, the Seventeenth day of August 1878, in the
Forty-second year ot Our Reign.

By Her Majesty’s Command,
RICHARD ASSHETON CROSS.
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REPORT.

TO THE QUEENS MOST EXCELLENT MAJESTY.

WE, the Commissioners appointed to inquire into and consider the provisions of a
Draft Code® relating to indictable offences prepared for ihe purpose of being submitted
to Parliament, and to report thereon, and to suggest such alterations and amendments
in the existing 'aw as to indictable offences, and the procedure rolating thereto, as
may seem desirable and expedient, have in obedience to Your Majesty’s cominands
proceeded to the best of our ability te consider tho various matters referred to us.

The Draft Codo of 1878 (hereinafter called the Bill) was prepared with reference to
the law of England only; but it having since been resolved that the proposed legis-
lation should extend to Ireland also, certain papers containing valuable information
and suggoestions with reference thereto have been drawn up and laid before us, under
the dircetions of the Attorney Gencral for Ireland.

The first step we took was to send copies of the Bill to Your Majesty’s Judges, the
Chairmen and Deputy Chairmen of Quarter Sessions, Recorders, and many members
of the bar and other gentlemen having practical exporience in the administration of
the criminal law in both countrics, with a circular requesting them to forward to us
any suggestions which might oceur to them on any subject within the scope of the
Commission. Many answers were returned to us, containing suggestions which have
been carefully considered.

We sat almogt daily throughout the day from the early part of November 1878, till
the 8th April last, and resumed our sittings during the month of May. '

We considered the Bill roferred to us with minute attention. We compared
every one of itg provisions with the anthorities on which they were based, and we made
such alterations as appeared to us desirable. We also considered such of the questions
of policy raised by it as appeared to us to fall fairly within our Commission.

We have also considered and ascertained to the best of our ability what the un-
written criminal law 1s, so far as 1t 18 settled ;: and to what extent the law so settled can
with practical advantage be declared and enacted in a Code, and in what respects it is
expedient that it should bo alterod.

Wo have also considered on what pomnts the wnwritten law 18 at present doubtful ;
and how far it can with advantage be rendered certain and enacted in a Code.

We have also considered what alterations can practically and with advantage bo
made in such parts of the statnte law as we deem it expedient and practicable to
embody in a Code.

We have also taken into cousideration cervtain acts and conduet at present not
criminally punishable at all, or only punishable as common law misdemeanours by
fine and imyprisonment, but which have been fouud so highly mischicvous that it 1is
expedient to make them criminally panishable with severity.

Our suggestions on all these subjects will be found embodied in the Draft Code which
we have appended to thig Report. The references in the margin of the Draft Code will
enable any one to compare 1t with the authorities ou which it is founded, and also to
see how far it corresponds with and how far it doviatos from the existing law.

The guestion whether the reduction of the criminal law of Hngland, written and
unwritten, into one code is either desirable or practicable, is one which has been
much considered. In 1833, 1836, and 1837, three different Commissiong were issued,
under which eight Reports werc made. In 1845 a fourth Commisgion was issued,
under which five Reports were made. In the Fourth Report of the Commissioners
appointed in 1845, is a draft of a Bill for consolidating iuto onc statute the written
and unwritten law relating to the definition of erimes and punishments. This Bill
was introduced into the House of Lordsin 1848 by Lord Brougham, but was not further
proceeded with.

* The Criminal Code Indictable Offences Bill, 1878.
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1u 1852 Lord St. Leonards, then Chancellor, took ap the matter, and gave direetions
for preparing separate Bille for the codification of the eriminal law on separate
subjects.  One Bill, for the codification of the law as to offences againat the person,
was accordingly prepared, and was introduced in the Housc of Lords by lLord St
Leonards, and reforred to a Select Committee comprising (among others) Lords
Lyndhurst, Brougham, Campbell, Truro. and Cranwortl,  That Scleet Committes
considered the Bill, and made many amendmwenis in it hot had not completely revised
it when, on the chunge of Goverment, the watter dropped.

In 1853 the consideration of the subject was resumed. and Lord Cranworth {then
Chancellor) sent a copy of the Bill as amended hy the Scleet. Commithoe to the judges,
requesting their opinions ow it, These opinions were unfavourable : and tho Chatceellor
thereupon requested and received a memorandum in auswer 1o the criticismy of the
judges, from Messrs. Greaves and Lonsdale, the gentlemen who had prepared the
Bill.

These papers were laid hefore the House of Lords, und are the Sessional Papers,
No. 19 and No, 180 of 1854, The plan of codification was abandoned by Loml Cranworth,
but eight Bills were prepared under his directions ; and after much eonsideration nine
other Bills were preparved in 1856,

Of these last, seven became, with some alterations, the Aets well known a8 (reaves’
Criminal Consolidation Acts, 24 & 25 Viet. ce. 94, 95, 96, 47, 98, 99, and 100. These
Acts have undoubtedly worked very well, and there have heen fow diffcultios as to
the mterpretation of their clauses; but they make no attempt at codification. For
example, ¢. 100, sect. 1. enacts that whoseever is convicted of murder shall saffer death,
but leaves it to the cominon law to say what ig wurder; and sect. 20 engets that
whosoever shall unlawfully wound shall be liable to penal servitade, but leaves it to
the commeon law to say tnder what circumstances wounding is not anlawtul,

The Reports above-moentioned contain a great deal of very valuable information.
We have consulted and referred to them: and though we dare not say we have con-
sidered everything of value to be found in such an Immensge mass of printed matter,
we hope that nothing very material las escaped our notice.

We have also considered with carc Tord St. Leonards’ Bill as amended by the
Select Committee, and the criticisms of the judges as found in the sessional paper of
1854. These criticisms (many of which were unsubstantial and needlessly refined)
may be taken fo show that to frame a Code properly is a very difficult task, but we do
not think they by any means justify the conclusion that the undertaking is imprac-
ticable.

L.
FODIFICATION IN GENERAL.

Betore proceeding to observe on the provisions of the Draft Code, we deem it
expedient to make an attempt to remove certain misconceptions relating to codifica-
tion, which we have reason to believe affect the judginent formed by many persons
upon the possibility and the utility of the undertaking. These misconceptions seem
to us to originate m a wrong estimate of what can be and is proposed to e effocted
by codification. _

It 18 assumed that the object of the process is to reduce to writing the whole of
the law upon-a given subject, in snch a manner that when the Code becomes law,
every legal question which ean arise upon the subject with which it deals will be pro-
vided for by its express language. When any particular attempt at codification is
judged by this standard, it is easy to show that the standard is not attained.

It 1s also common to argue that even if such a standard were attained, the result
would not be beneficial, as it would deprive the law of its “elasticity ”; by which is
understood the power wbich the Courts of Justice are said to possess of adjusting
the law to changing cireumstances by their decisions ou particular cases. 1t is said
that the law of this country is in a state of continnal development ; that judiecial
decisions make it more and 1uore precise and definite by settling questions previously
undetermined ; and that the resull is to adjust the law to the existing liabity and
wants of the country. "o this process it is said that codification, so far ay it goes,
would put an end, and that the result would he to substitute o fxed inelastic system.
for one which possesses the power of adjustment to circumstances.

& appears to us that these observations may be answered hy pointing out the object

and Dmits of codification, and by examining the real nature of the change which codi-
fication would produce.
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In the first place, it must he observed that codification merely means the reduction
of the existing law to an orderly written system freed from the needless technicali-
ties, obscurities, and other defects which the experience of its administration has dig-
closed. The process must be gradual. Not only must particular branches of the law
be dealt with separately, but each separate measure intended to codify any particular
branch must of necessity be more or less incomplete. No one great department of
law is absolutely unconnected with any other. For mstance, bigamy is a crime, but
in order to know whether a person has committed bigamy, it i necessary to know
whether his first marriage was valid. Thus the definition of the crime of bigamy
cannot be completely understood by auy one who is unacquainted with the law relating
to marriage. The definition of theft again involves a knowledge of the law relating to
property, “and this connects itself with the law of contract, and many other subjects.

There are, moreover, principles underlying every branch of the law, which it would
be impracticable to introduce into a Code dealing with a particalar branch only.
The principles which regulate the construction of statutes supply an illustration of
this. A Criminal Code must of couvse he construed like any other Act of Parliament,
but it would be incongruous to embody in a Criminal Code the general rules for the
construction of statntes. oven 3f it were considered desirable to reduce” them to a
definite form.

It is, however, easy 1o exaggerate the degree of this incomrpleteness. Practically
the great leading branches of the law are to a great extent distinet from each other;
and there is probably no department which is so nearly complete in itself as the
Criminal Law. The oxperience of several foreign countries and of British dndia bas
proved that the law relating to crimes is capable of being reducod to writing in such
a manner as to he highly Tisetul. Indeed. a very large and important part of tho
criminal law of this country is already redueed to wmtlug n statutes, and in partioular
that portion dealt with by the Consolidation Acts of 1861, And there is no distinction
in the nature of the subject helween the parts of the criminal law which are written
and the parts which are not written. Thigh treason is defined by statute, and so is
bribery. Why should it be hinpossible to define vanrder or theft?

The unwritten portion of the eriminal law includes the three following parts: (1)
Principles relating to matter of exeuse and justification for acts which are primd facie
criminal ; (2) the definitions of murder, manslaughter, assanlt, thett, forgery, perjury,
libel, unlawful assembly, 1iot, and some other offences of less frequent occurrence
and importance ; and (3) cortain parts of the law relating to procedure. To do for
these parts of the criminal law what has already heen done for the rest of it is no
doubt a matter requiring labour and care; but when 30 much of the work has beon
already done, it seems nunreasonable to doubt, either that the remaiming part of the
criminal law can be reduced to writing, or that when it ix written down and made to
form one body with the parts already written, the whole will not he improved.

The objection most frequently made to codification—that it wounld if successful
deprive the present system of its “elasticity "~—~has, we have reason to believe,
exercised cousiderable influence; but when it s carefully examined, it will we think
turn out to be entitled to but little. if any, weight. The manner in which the law ig
at present adapted to ecircumstances is, first by legislation, and secondly by judicial
decisions. Iuture legislation could of conrse be in no degrec hampered by codification,
It would on the other hand he mneh facilitated by it. The objection under con-
gideration applies, therefore, exelusively to the effects of codification on the course of
judicial deciston. Those whoe consider that codification will deprive the common law of
its “elasticity ” appear to think that it will hamper the judges in the exercise of
a discretion which they are at present supposed to possess, in the decision of new cases
ag they arise.

There is some apparent foree i this objection, but its importance has to say the
least been largely exaggerated, and it s in our opinion certainly not sufficient to
constitute (as some people regard it) a fatal objection to codification. In order to
appreciate the ob]ectlon, 1t 13 necessary to consider the nainre of f:.hl‘% so-called
diseretion which is attributed to the judged. ~

It seemns to be assamed that when a judge is called on to deal with a new
combination of circinnstances, he is at liherty to decide according to his own views
of justice and expediency; whercas on the coutrary he is bound to decide in
accordance with principles already established, which he can neither disregard nor
alter, whether they are to be found in previous judicial decisions or in hooks of
recognized authority. The consequences of this arve, first, that the elasticity of the
common law 18 much smaller than it 18 often supposed to be; and secondly, that so

A 4
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far as a Code represents the effect of decided cases and established prineiples, it takes
from the judges nothing which they possess at present. '

For example, it never could be suggested that a judge in this country has any
discretion at the present day in determining what ingredients constitute the crime
of murder, or what principles should be applied in dealing with such a ‘charge undor
any possible state of circumstances: and yet the common law definition of murder
has in its application received a remarkable amownt of artificial interpretation. The
same observation is applicable to every other known offence.

In fact the elasticity so often spoken of as a valuable quality would if it existed, he
only another name for uncertainty. The great richness of the law of England in
principles and rules, embodied in judicial deeisions, no doubt involyes the consequence
that a Code adequately representing it must be elaborate and detailed ; but such
Code would not (except perhaps in tho few ecases in which the law is obseure) limit
any discretion now possessed by the judges. It would simply change the form of the
rules by which they are bound.

The truth is that the expression * clasticity ™ is altogether misnsed when it is
applied to English law. The great chavacteristic of tho law of this country, at
all events of its criminal law, is, that it is extremcly detailed and explicit, and leaves
hardly any discretion to the judges. Thix may be shown by comparing it with the
law of France. The crimina! law of France is founded upon the Gode P’énal, but
the decisions of the courts as to the meaning of the Code do uot form binding
precedents; and tho result is that the French courts can {within the limits preseribed
by the words of tho Code Pénal) decide according to their own views of justice and
expediency. In the exercige of this diseretion they are of course guided, though they

- are not bound, by previous decisions. The result is that French “eriminal uw nnder

the Code Pénal 1s mfiunitely more elastic than the criminal law of England is or ever
has becn, although the latter is founded on unwritten definitions and prineiples,
Tor instanco, it is stated in o work of great authority (Chauveauw et Hélio ** Théorie du
Code Pénal,” ITI, 487-9, Edun. 1861), that, after holding for 27 years that to kill
a man in a duel did not fall within the definition of * assassinat” given in the
Code Pénal, the Court of Cassation decided in 1837 that such an act did fall within
it. The authors of the work in guestion argue at great longtl that the earlier decisions
were right, and ought to be followed. A comparison of the provisions contained
in Part I of our Draft Code with the provisions on the seme and similar subjects in
the Code Pénal and' the German Steafgesetzbuch will show how numerons and
important are the questions whicl these Codes leave to be decided as thoy arige by
judges sud juries. Wo may observe, that it iy thisx generality of langnage, leaving
so much to be supplied by jndicial discretion. which gives to the foreign Codes that
appearance of completeness which creates xo mueh misconception as to what can or
ought to be cflected by a Code for this country.

We think that the precise and explicit character of onv own law is one of its most
valuable qualitics, and that one great advantage of codification would he that in
giving the result of an immense amount of experience in the shape of definite rules, it
would preserve thig valuable quality. ¢

Weo do not, however, mean to asscrl that this particularity is always necessary.
Wherever procize and definite propositions are Lo be conveyed, our rules for the con-
struction of statntes in many cases prohibit the employment of general lan gnage. and
require elaboration and detail in the steueture of a Codes but where the prineiples of
our law admit of any matter being left to the so-called diseretion of the judge or jury,
as the cage may be, this diseretion can he preserved i a Code by the use of 2-{-.,]191-&,]
language. - An illustration is supplied by the Exiradition Aet (33 & 34 Viet. e. 52,
s. 3) which enacts amongst otiier things that “a fugitive criminal shall not be sur-
« rendercd if the offence in respect of which his surrender is demanded is ono of g
«“ political character.” It is obvious that the cmployment of the expression “ an offence
of a political character ” might, under circumstances easy to imagine, impose wpon the
tribunal the necessity of deeiding questions of extreme delicacy and difficnlty, towards
the decision of which the mere words of the Legistature wounld contribute little op
nothing. Another illustration may be found in Seetion 39 of 33 & 34 Viet. ¢. 9, where
a erime is roferred to as “ of thecharacter known ax agrarian,”  Numerous instances
occur in the Draft Code in which we have thus designedly and of necessity employed
general language. In the Part on * Matter of excuse and justification,” such expres-
gions as the following frequently oceur: * Foree reasonably mnecessary for preventing
the continuance or renewal of a breach of the peace;” ¢ Forco not disproportioned to
the danger to be apprehended from the continuance of the riot.” In the provision
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relating to provocation, we speak of “an insult of such a nature as to deprive an
ordinary person of the power of self-control;” and many other expressions of the
like kind occur in different parts of the Draft Code, All of them lecave, and are
intended to leave, a considerable latitude to the jury in applying the provisions of the
Draft Code to particular states of fact. In other cases a considerable amount of
discretion is given to the Court. Thus for instance, it is declarcd to bhe a question
of law whether a particular order given for the supprossion of a riot is “nanifestly
unlawful;’ whether the occasion of the sale, publishing, or cxhibition of certain
clasges of books, engravings, &c. is such “as might be for the public good,” and
whether there is evidence for the jury of “excess.”” Again, ull the provisions relating
to libel are so drawn that wide latitude would be left to the jury in determining
whether a given publication is or is not libellous. .

Wo believe upon the whole that upon a detailed examination of the Draft Code, it
will be found that in respect of elasticity it makes very littlo if any change in the
existing law. It clears up many doubts and removes many technicalities, but it neither
increages nor diminighes to any material extent, if at all, any discretion at present vested
in either judges or juries.

It may be objected that Section § of the Draft Code constitutes an vxception to this
general remark. It provides that for the future all offences shall be prosecuted either
under the Code or under some other statute, and not a$ common law. The result
of this provision would be to put an end to a power attributed to the judges, in
virtue of which they have (it has been said) declared acts to be offences at common
law, although no such declaration was ever made before. And 1t 18 indeed the with-
drawal of this supposed power of the judge, to which the argument of want of clasticity
is mainly addressed. It is worth while to give instances of the imanner in which at
different times this doctrine has been put forward and acted upon. Of tho weakness
of the administration of justice in the Middle Ages, the impediments opposed to it by
what was then called maintenance, the cstablishment of the Court of Star Chamber
professedly to remedy its defects, and the abuses which led to the abolition of that
court in Charles I.’s veign, it is unnecessary to speak. It would seem, however, that
in carly times the courts were so little disposed to exercise the supposed power of
declaring new offences, that perjury by a witness was nover treated ax an offence
{except under certain statutes of Henry VIII and Elizabeth), till it was declared to
be one by the Court of Star Chamber.

After the Restoration the Court of King's Bench took upon itself some of the func-
tions of the Star Chamber. In the well-known case of Sir Charles Sedley for
instance, who conducted himself in public with gross indecency, the justices told him
that * notwithstanding there was not then any Star Chamber, yet they wonld have
« him know that the Court of King’s Bench was the cusfos morum of all the King’s
“ subjects.” (17 St. Tri. 155.)

Tn the case of Edmund Curll, who was prosecuted for publishing obscence libels in

1727, the court seems to. have proceeded upon a similar principle, and the sane conrse
appears also to have been taken 1n geveral instances upon the _prosogution of blagphemous
libels. MThe principle was stated in very wide terms in discussions upon the law of
copyright, first by Mr. Justico Willes (Lord Mansfield’s colleague), and afterwards hy
Lord Chief Baron Pollock. Mr. Justice Willes spoke of * justice, moral fitness,
“ and public convenience which when applied to a new subject make common law
“ without a precedent ” (Millar ». Taylor, 4 Burr. 2312). Liord Chief Baron Pollock,
many years afterwards, referring to‘thi:s passage, obsel‘vr;_sd, “1 ent.irely agrec with
“ the spirit of this passage so far as it regards the repressing what is a public evil,
« gnd preventing what would become a public mischief.” (Jefferys v. Boosey, 4 H.1..C.
936.) In the observations made by the judges on a scheme of codification prepared
in 1854, tho same view was stated. The following ave the words of Mr. Justice
rompton: 1 think it unadvisable to lose the advantage of the powor of applying
“ the principles of the common law to new offences and combinations avising trom
“ time to time, which it is hardly possible that any codification, however able and
« gomplete, should effectually anticipate.” In Sir William Krle’s T'reatise on the
Law relating to Trades Unions, there are several passages bearing on this subject.
See pp. 31-36 and 47-53. Though the existence of this power as inherent in the
judges has been asserted by several high authorities for a great length of time, we do
not think that any attempt would he made to exercise it at the present day; and any
such attempt would be received with great opposition, and would place the Beneli in
an invidious position.

In by-gone ages, when legislation was scanty and vave, the powers referred to may

M OADL ~ R
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have been useful and even necessary; but that is not the case at the present day.
Parliament is regular in its sittings and active in its labours; and if the protection
of society requires the enactment of additional penal laws, Parliament will soon supply
them. If Parliament is not disposed to provide punishments for acts which are upon
any ground objectionable or dangerous, the presumption is that they belong to that
class of misconduct against which the moral feeling and good sense of the community
are the best protection. Besides, there is every reason to believe that the eriminal
law is and for a considerable time has been sufficiently developed to provide all the
protection for tle public peace and for the property and persons of individuals,
which they are likely to require under. almost any ecircumstances which can bo
imagined ; and this is an additional reason why its further development ought in
our opinion to be left in the hands of Parliament. If it should turn out that we have
overlooked some common law offence, we think it better to incur the risk of giving
temporary tmmunity to the offender than to leave any one liable to a prosecution for
au act or omission which iz not declared to be an offence by the Draft Clode itself
or some other Act of Parliament.

But whilst wo exclude from the category of indictable offences any eulpable act or
omission not provided for by this or some other Act of Parliament, there is another
branch of the unwritten law which introduces different considerations ; namely, the
principles which declare what circumstances amount to a justification or excuse for
doing that which would be otherwise a crime, or at least would alter tho quality of
the erime. In the cascs of ordinary occurrence, the decigsions of the Courts and
the opinions of great lawyers enable us to say how the principles of the law are
to be applied. And so far the unwritten law may be digested without oxtreme
diffienlty and with practical advantage, and so far alse it may be gettled and rendered
certain.

In our opinion the principles of the common law on such subjects, when rightly
anderstood, are founded on sense and justice. There are a few points on which we
venture to suggest alterations, which we shall afterwards state in detail. At present
wo degive to state that in our opinjon it is, if not absolutely impossible, at least not
practicable, to foreseo all the various combinations of circumstances which may
happen, but which are of so unfrequent ocenrrenco that they have not hitherto been
the subject of judicial consideration, although they might constitute a justification or
excuge, and ' to use language at once so precise and clear and comprehensive ag to
include all cases that onught to be included, and not to include any case that ought to
he excluded. '
 We have already expressed ouwr opinion that it iz on the whole expedient that no
~ erimeg not specified in the Draft Code should be punished, though in consequence
some guilty persons may thus escape punishment. But we do not think it desirable
that, if a particular combination of circumstances arises of so wnusual a character
that the law has never been decided with reference to it, thero should be any risk
of a Code bemg so framed as to deprive an accused persou of a defence to which the
common law entitles him, and that it might become the duty of the judge to dircct
the jury that they must find him guilty, although the facts proved did show that
he had a defence on the merits, and would have an undoubted claim to be pardoned by
the Crown. While, therefore, digesting and declaring the law as applicable to the
ordinary caxes, we think that the common law so far as it affords a defence should he
preserved in all cases not expressly provided for. This wo have endeavoured to do
" by Seection 19 of the Draft Code.

Perhaps our meaning cannot be better explained than by stating the reasons why
we have on revision altered the clause on Compulsion which formed the twenty-second
seetion of the Bill, and have altogether struck out the eclause on Necessity, which
formed the twenty-third section. (These reasons will be found in Note A to this
Report.)

The mode in which we suggest that the principles of the common law should be
dealt with will be found in Part 111 of the Draft Code. It would be easy to enunciate
mn general terms and as abstract propositions the common law maxims which guide
the judges 1n administering the law; and the adoption of such a course would much
shorten any Code, but would be attended with the disadvantages we have already
pointed out. The principlo which is derived from a number of decisions is applied
to a new state of things, not according to the words in which it was originally
expressed, but according to its substance. But if it were laid down in a Code, it
would either have to be appliod as it was expressed in the Code, or a latitude would
be left which would deprive the Code of all certainty. We have been guided in
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framing this Part of the Draft Code by principles, sevoral of which we may herc
enunciate with sufficient accuracy for the purpose of this Report.

We take one great principle of the common luw te be, that though it sauctions
the cdefence of a man's person, liberty, and property against illegal violence, and
permits the use of force to prevent crimes, to preseve (ho puhln peace, awd to
bring offenders to Justlce, yet all this is subject to the vestriction that the force nsed
is Necessary ; that ig, that the miselhiet sought Lo he prevented conkl not be prevented
by less viclent means; and that the misehict done by, or which might veasonably be
anticipated from the force nsed is not disproportioned to the mjurvy or imisehicf which
it ix mntended to prevent. This last prineiple will cxplain and justify many of our
suggestions. It does not seem to have Deen umversally admitted®; and we have
thevefore thought it advisable to give our reasons for shinking that it not only vught
to he recowmaed as the law 1 tuture but that it is tho law at present. But as
ihis is in the nature of an argument, we have thought it better to print it as a
note. (See Note B to this Report.) :

Again, it ix a principle of the common law that what the law 1(=q1111r3h it justifies
—Quum?o uliqueid wendotur, mendabur et oiwne pey ol peeeendfue wd dlud (3 Rep, 115 1.)
It it is also a principle of the common law that all powers, the excrcise of which
may do harm to others, must be exercised in a reasonable manner, and that if there s
oxcess, the person guilty of such excess is liable for it according to the naturc
and quahty of lis act.~ 1t may also be said to be a principle of the common law
that where a person 1s under a legal duty on notice of certain faets to take certain
action, he will be protected in actmg on the honest boliof, formed without negli-
gence and on reasonable grounds, that those facts did exist, though that belicf was
nistaken.

For the reasons already given, instead of enteavouring to enunciate these principles
in abstract and general terms, we have judged 1t hetter to declare oxpressly whai
the law is in cases of such frequent or probable occurvence, that the law in respect of
them has been settled,—suggesting sonie few alterations, _and leaving the goneral
principles to be applied to cases so extraordinary that the law as apphcfmblo to them
has nover yeb becn decided, when if ever they arise.

There 18 a difference iu the language used in the scetions in this Part which
probably 1‘equu‘es explanation. Sometimes it 18 said that the person doing an aet is
“Jjustified ” 1n so doing under particular circumstances.  The etfect of an enactment
nsing that word would he not only to velieve lum from punishunent, but also to atiord
hiin a statutable defence againgt a civil action for what he had done.  Sometimes it
15 said that the person domg’ an act *“is protected frown criminal responsibility ” under
pavticular circumstances. The effect of an enactment using this Jangnuge is to relivve
himt from punishment, but to lteave his liability to an action for damages to he
determined on other grounds, the enactment neither giving o defence to such an
action where it does not exist, nor taking it away wlhere it does,  This difference is
rentlered necessary by the proposed abolttion of the distinetion between felony und
mizdemeanour.

We think that m all cages where it 18 the duty of a peace oflicer to arrvest,
(as it 18 In cascs of fclony,) it i8 proper that he should be protected, as he now g,
from ecivil as well as from eriminal responsibility. Aund as 1t 18 proposed to abolish
the distinction between felony and misdemeanocur, on which most of the existing law
as to arresting without a warrant depends, we think it is necessary to give a new pro-
tection from all Hability (both civil and criminal) for arrest, in those cases which hy
the scheme of the Draft Code are {so far as the power of arrest is concerncd) sub-
stituted for felonies. In those cases theveforc which are provided forin sccts. 32,
33, 34, 37, 38, the word “ justified 7 1s used. A private person is by the existing law
p10tected fI‘U]Il civil regponsibility for arresting without warrant a person who 18 on
reasonable grounds believed to have committed « folony, provided a felony has actually
heen comnnttell but not otherwise. Iu sect. 35, providing an cquivalent for this
law, the word used is “justificd.” On the other hemd where we suggest an cnact-
ment which extends the existing law for the purpose of protecting £ve person from
criminal proccedings, we have not thought it right that it should deprive the person
injured of his righi to damages. And in cases 1 which it 18 doubtful whether the
enactment extends the exlstmo' law or not, we have thought it better not to prejudice
the decision of the civil courts by the lanouao*a used.  In cases therefore such as
those dealt with by seets. 29, 30, 31, 36, 39, 46, 47, we have used the words protected
from eriminal 1‘esp0nmb1hty

* Nee Lord St. [.vona,td's B:ll of 1833 {No. 106),
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II.
WITAT A CRIMINAL CODE SHOULD CONTAIN.

Assuming then that the eriminal law is to be codified, or reduced to writing, the
next guestion which arises is as to the limits of the undertaking. The Bill referred
o us and the Draft Code appended to our Report deal only with indictable offences,
and it is essential to a full comprehension of the scope of both the Bill and the Draft
“ode to bear in mind the fact that neither of them 1s intended to embody the whole
of the law relating to all indictable offences whatever. The object is to frame a
(fode, including as far as practicable, all those crimes, whether at common law or
created Dy statute, which in the ordinary course of affairs come to be tried in the
Conrts of criminal justice.

Crimes may be punished by Parliamentary impeachment; and some crimes if
committed by persons having privilege of peerage, must be tried in a peculiar Court.
Neither case is of frequent occurrence, and we have not thought it judicious to
propose any alteration in either mode of procedure. Nor have we thought it expedient
to interfere with those statutes by which official persons in the colonies and in India
may be tried in this country for offences connected with their office.

But besides, there are many existing statutes under which persons may be indicted,
which we think it better to leave untouched by the proposed Code. They are of
different classes, and are left out for different reasons.

1. A certain number of statutes create indictable offences, which are rather
historical monuments of the political and religious struggles of former times than
parts of the ordinary Criminal Law. As instances we may refer to 1 Ehz c. 2,
which punishes “depraving or despising the Book of Common Prayer” on a third
conviction by imprisonment for life; the 2 & 3 Edw. 6, c. 1, which inflicts the
like punishment on clergymen who refuse to use the said *Book; the 13 Ehz. e. 2,
which makes it high treason to ““use or put in ure” certain kinds of Papal Bulls (as
to which however see 9 & 10 Viet. ¢. 59); the 13 Chas. 2, c. 5, which punishes with
tine and imprisonment all persons who colleet more than twenty signatures to a petition
to Parliament without leave from certain specified anthoritios.

9. A certain number of statutes create indictable offences, which cannot perhaps be
said to be obsolete, but were passed under special circumstances, and which are
seldom if ever enforced. "o propose either to re-enact or to repeal them would be to
rovive, without any practical advantage, controversies which would probably be both
bitter and useless. We propose, therefore, to leave them untouched. As instances
of statutes of this class we ay mention the Royal Marriage Act, 12 Geo. 3, ¢. 11,
which subjects persons present at the celebration of certain marriages to a pramunire ;
the 21 Geo. 3.c¢. 49, the Lord’s Day Observance Act, which declares certain places
opened for amusement or discussion on Sundays to be disorderly houses; the
39 Geo. 3,c¢. 79, which subjects the members of certain societies to seven years’ penal
servitude; the 57 Geo. 3, c. 19, whick forbids political meetings within a mile of
Westminster Hall during the sitting of Parliament or the Courts of Justice ; the clauses
of the Cathplic Emancipation Act, 10 Geo. 4, ¢. 7 (88. 28, 29, &c.), which bring Jesuits,
monks, &c. under extremely severe penalties, extending under some circumstances to
penal servitude for life. -

3. Many statutes which create indictable offences are of g0 special a nature, and are
so closely connected with branches of law which have little or nothing to do with
crimes, commonly so called, that it seems better to leave them as they stand than to

“introduce them into a Criminal Code. The following are the most important statutes
of thiz class:—the Aets for the suppression of the Slave Trade (5 Geo. 4, c. 113,
26 & 37 Viet. c. 88), the Foreign HEnlistment Act (33 & 34 Viet. c. 90), the Corrupt
Practices Acts (17 & 18 Viet. ¢. 102, and some others), the Customs Act (39 & 40
Vict. c. 36), the Post Office Act (7 W.4 & 1 Viet. ¢. 36), the Merchant Shipping Acts,
(17 & 18 Vict. ¢. 104, &e.). These Acts are complete in themselves; and though
each creates indictable offences, each would be mutilated and rendered far less con-
venient than it ig at present if the parts which create offences were separated from
the parts which deal with other matters; whilst if the offences were transferred to
the proposed Code in a form intelligible and complete, they would necessitate the
introduction of an amount of matter which would render it inconveniently cumbersome,
without any corresponding advantage.

* These statutes are applied to the existing Prayer Book by 14 Ch. 2. ¢, 4, 8. 20.
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4. A large number of statutes contain clauses of a penal nature intended to sanction
their other provisions, and scarcely intelligible apart from them. Thus, the 25 Hen. 8,
c. 20 provides for the election of archbishops and bishops by deans and chapters upon
the King’s license, and section 6 enacts that persons refusing to elect shall be liable
to a premsunire. The Marriage Acts of 1823 (4 Geo. 4, ¢. 76} and 1837 (6 & 7 W. 4.
¢. 85), both punish the celebration of marriages otherwise than in certain specified
ways. The Acts which regulate lunatic asylums create several special offences,
(e.g. 8& 9 Viet. c. 100, 8. 56, 18 & 19 Viet. ¢. 105, 5. 18), The Acts which establish
certain prisons give special powers to the kecpers of the prisons, and subject the
prisoners to special punishments for particular offences. (See as to Parkhurst Prison,
1 & 2 Viet. ¢. 82, 5. 12; Pentonville, 5 & 6 Viet. e. 20, 5. 24 ; Milbank, & & 7 Vict.
e. 26, s. 22.) It is obvious that many clauses of this sort arc more conveniently
placed in the special Acts than they would be in a general Criminal Code.

It will be remembered however that after the Code shall have come into operation,
if it is found expedient to incorporate any of these provisions in the general eriminal
law of the country, this can he done by legislation from time to time as oceasion arises,
Besides the classes of statutes referred to, there will be found wurepealed on the
statute book many enactments bearing more or less directly upon the criminal law or
its procedure, which have been rendered practically obsoleto or have been superseded
by subsequent legislation. These enactinents lying dormant on the statute book
gimply increase its bulk, but cause no embarrassment or inconvenience to those who
have to administer or who desire to study the criminal law. Theremoval of these énaci-
ments from the statute book will be more aptly accomplished by the rvevision of the
statutes which is continmounsly in progress, and the task can he more safely amd
ratisfactorily performed after the Code, if it becomes law, shall have Deen for some
time in operation.

5. There are statntes relating to Ireland, generally known as the © Peace Preservation
Acts.” These Acts are temporary, and of eourse should tind no place in the proposed
Code.

G. There arc also in force and applicable to Ireland certaln statutes, wsually called
the *~ Whiteboy Acts,” and certain enactments connected therewith. These statutes
constitnte a body of law of a highly penal and exceptional character, appavently
intended to repress offences springing from a peculiar state of society. Some of the
offences dealt with are offences under the ordinary laws; and these will be found to be
comprised in the Draft Code. We have also adopted into the Draft Code, but with
considerable modifications, especially as regards the amount of punishment, some pro-
visions found in these statutes, which ought to have a place amongst indictable offences
in both countries. See, for example, Sections 416, 417. If the Draft Code becomes
law, we hope that it will be found upon tlese points amply suflicient for the main-
tenance of order, and that the severe and cxceptional provisions of the Whiteboy
Code may be removed from the Statute Book.

1L
ARRANGEMENT 0F CODE.—FELNNY AND MISDEMEANQUR.==}MALICE,

We do not propose to attempt more in this Report than to give a general account of
the contents of the Draft Code, pointing out as we proceed in what respects it differs .
from the existing law, and showing generally how it is related to the Bill which we are
required to consider and report npon.

It may well be supposed that in preparing so extonsive and elaborate u neasure,
some difference of opinion was unavoidable. To a great extent, however, such differsnce
turned upon matters of style and arrangement, which vary at least as much in relation
to the proper manner of drawing up Acts of Parliament as in relation to any other
gpecies of literary composition. With this qualification, we may state that we are
unanimons in submitting the Draftin its present form, subject to the observations with
which it is accompanied.

As to the relation between the Draft Code and the Bill we have a general observation
tomake. The Draft is founded on the Bill throughout, but the language of the Bill
is altered in nearly every section ; considerable parts of it ave altogether redrawn, and
in some parts of the Draft Code a different arrangement has been adopted. In a large
piroportion of cases the differences between the two are differences of style, the matter
expressed being substantially the same. Many alterations made were in the direstion
oy expanding the provisions of the Bill, which, with w view to brevity, were framed

B 3
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in more general terms than was ultimately thought desirable. Single sections were thus
in many instances divided into two or more, and the lJanguage was frequently elaborated
in order to prevent possible misconceptions of the meaning.

A material alteration— to he found in Part I1T— consists in the elaboration of the
provigions respecting  justification and exeuse: another will be observed in the Part
relating to Forgery, where it was deemed expedient to retain, even at the risk of some
prolixity, the claborate provisions of the existing statute law on the subject. The
resatit i, that e Deaft Code is somewhat longer than the Ball,

The distribietion of the subject adopted in the Bill, and followed with two exceptions
in the Deaft Code, ix as follows: First come certain preliminary matters affecting
every part of the subjeet. These are, (1) the application and general scope of the
Code 1 {2) general provisions relating to punishments ; (3) provisions as to malter of
justitication and exense for acts which would otherwise be crimes; and (4) provi-
sions ax to the degree of participation in o erime which involves criminal responsibility
for it®

e definitions of the different erimes follow. Al crimes affeet the publie, and most
erimes specially affeet individuals.  But in some the injury to the public v most
ohvious, in others the injury to individuals.  We place the former first, and then go on
1o the Intter.  As regards erimes prineipally affveting the publie, we place first those
olienees whieh disturh the public peace, either by open force or by various kinds of
unlawful engagements awl conspiracios.  Next como the offences which interfere either
by corruption, deceit, or violence with the administration of justice. 'These are followed
by offences aguinst religion, morality, and public convenience. Passing to offences
whicl prineipally affect individuals, we take first those whieh affect the person, next
those which relate Lo vights inseparable from the person, such as marital and parental
riehts, and reputation.  These are followed by offences against rights of property and
virhts arvising from contract.  The procedure by which the offences previously defined
arc to be punished forms the seventh Title, and the repeal of the Acts whick it
supersedes the eighth and last.

With respeet to the general scope and contents of the measure, it i to be remem-
berved that it is intended to contain and in owr opinion does contain the whole of
the law relating to indictable offences, exeept that portion of it which is contained in
statutory cnactments falling under one or other of the classes above specified, and
exeept covtain.common law offences which we think onght no longer to be ireated
ax such, and which will he eeferred to in the course of onr observations.

"There ix zome difference as to thix matter between the Draft Code aud the Biil. - The
Bill ineluded severnd common law offenices which we have thought it safe to abohsh,
and it also embodied some statutes which we have thought it Dest to exclade, leaving
them as they stand on the stutute book for one or wmore of the reasons already given.
W have found ouly two or three statutory enactments which the Bilt did not contain,
and which we thought it dexirable to cmbody in the Draft Code.  The chief are 28 &
94 Viet. ¢. 75, 5. 12, which punishes the offence of aiding the escape of criminal
lunatics, and 50 Geo. 3, e. 59, 5. 2, which punishes public officers who make false
stafements i their aceounts.  And we have not discovered any common law offence not
provided for in the Bill, which we thought it desirable to preserve.

Both the Draft Code and the Bill in defining offences aboligh the distinetion between.
felony and misdemeanounr, and avoid throughont the nse of the word * malice.”

"The distinetion between felony and misdemcanour was in early times nearly, though
not absolutely, identical with the distinetion between erimes punishable with death and
erimes not w0 pudshable.  Yor a long time past this has ceased to be the case. Most
felonies are no longer punishable with death; and many misdemeanours are now
punishable more severely than wany felonies. The great changes whicel have taken
piace in our criminal law have wade the distinction nearly if not altogether unmeaning.
It i impossible to say on what principle embezzlement should be a felony, and the
frandulent appropriation of money by an agent or the obtaining of goods by false
protences a adsdemeanours why bigamy shonld be a felony, and perjury a mis-
demesvour; why child stealing should De a telony, and abduetion a misdemeanour.
The result of this arbitrary classification is that the right to be bailed, the lhality
to he arvested without warrant, and (to a certain extent) the right of the court to order
the payment of the costs of prosceutions vary in a wmanner equally arbitrary. and
uwnreasonable.

*Phe Prealt Code is divided anto tides, parvts, and sections. The Bill was divided nto parts, chaplers,
and seotiens, We o substituted “title ™ for *part,” and “part ™ for ©chapter,” in ovder 1o avoid the use
of the word “eliapler ™ ax the name of o sub-division of what might itself’ ultinately Lecome n chapter of the
statute bouk,
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Moreover the old distinetion still regulates the mode of trial. The person aceused
of felony has a right of peremptory challenge. The person accused of misdemeanour
has in England no such right. %he jury 1n cases of felony, however trifling it may
be, must be kept together till they give their verdict; in cases of misdemeanour,
however serious, they may he allowed to separate. We believe that crimes vary so
greatly in their charactemstics that it is practically impossible to suggest any principle
of general classification to be substituted for that of tho old distinction of fclony
and misdemeanour. The question whether a person accused of an offence should be
entitled or not to be bailed as of right, and should be liable or not to summary arrest,
can be more conveniently determined in reference to each particular offence than in
reference to any classification which occurs to us. We have therefore specifiod in
respect of each offence whether the accused 18 to be entitled to bhail or not, and
whether he is liable to be arrested without warrant or not; and as regards the
right of challenging jurors, we propose that the number of challenges to bo allowed
shall be proportioned to the possible severity of the punishment which might follow on
conviction, We havo also provided for the jury heing allowed to separatc during the
trial of all but capital cases. The Bill provided for the abelition of the distinction
between felony and misdemeanour, by laying down a gencral rule making the liabihty
to arrest and the right to bail dependent om the maximum punishment to which
the offender would be exposed on conviction; but this we do not regard as satisfactory. -
With regard to challenges its provisions wore not very different from those of the
Draft Code.

We have avoided the use of tho word * malice ” throughout the Dratt Codo, hecause
there is a considerable difference beiween its popular and its legal meaning. For
~ example, the expression * malice aforethought” in reforence to murder has received
judicial interprotation which makes its use positively misleading.

We now proceed to explain and remark on the different provisions of the Draft Code,
and to point out where they are intended to codify the unwritten law, and where to
digest the statute law, indicating in each case those provisions which cither alter or
modify the existing law, and generally comparing the Draft Code and the Bill as we
procced. In deing so we shall follow the order of the Draft Code.

IV.
TITLE, I.—INTRODUCTORY PROVISIONS,

Part T of the Draft defines tho application of the Act. It is to apply to—

(@) Piracy by the law of nations wherever committed, and all offences committed in
England or Ireland, and cortain offences committed by Bribish subjects elsc-
where ;

() All offences committed on board wny British ship within the limits of the
Admiralty jurisdiction, provided that such offences arc tried in England or
Ireland ;

(¢) All offences committed within the limits defined by the Territorial Waters
Jurisdiction Act, 1878, provided that they are tried in England or Ireland.

This provision naturally raises the question—-where is an offence committed ? A shot
is fired in ono place, which wounds a man in another place, who dies in a third place.
In which of these places is the crime committed P Section 4 provides that in such
cases the erime is to be deemed to have been ecommitted in cach of the three places
in question. But this is qualified by a proviso iutended to prevent what might be
considored an infringement on the comity of nations, by assuming legislative power

"to punish in this country foreigners for acts done abroad. The proviso deals with
a matter of some technicality, and is explained by a marginal note.

The following iltustrations will show the operation which these provisions are intended
to have:—

A sailor (whether a British subject or an alien) commits an offence on board a
British ship out of the realm of England or Treland, but within the jurisdiction of
the Admiralty. If he is tried in England or Ireland, he must bo tried according to
the provisions of the Draft Code; but the Draft Cede would not apply if he were
tried in the High Court of Calcutta, or the Supreme Court at Melbourne or Sydney
under Admiralty jurisdiction, or if he were tried in Scotland.
~ An alien commits a crimc on hoard a foreign ship whilst passing within the
territorial waters of the realm as defined in the Territorial Waters Jurisdiction Act.
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1878. He is liable to be tried under the Draft Code in England or Ireland, with the
leave of the Secrotary of State.

Aliens and British subjects whilst in a foreign country procure a crime to be
committed in England or Ireland. The British subjects are triable in England or
Ircland under the Draft Code, though they remain abroad till after the offence is
completc. The aliens are not triable in England or Ireland unless before the offence
is completo they come into Your Majesty’s dominions, and so become triable in the
same way as British subjects.

We have already observed upon the operation of section 5. The corresponding
section of the Bill repealed in effect all the common law definitions of offences for
which it provided substitutos, but left untouched all common law offences for which it
did not so provide. _ ,

We have taken the responsibility of recommending that crimes should no longer be
indictable at common law, bul only under the provisions of the Draft Code, or of some
other Act in force for tho time heing. We have adopted this course because after a
careful consideration of the subject we arc unable to discover any offence unpro-
vided for, except some which having become obsolete—e.g. champerty and common
barratry—we think ought not to be retained.

Section 5 will thus have the cffect of preventing indictments at common law for
conspiracy. The sections of the Draft Code which deal with this subject comprise
~ treasonable conspiracies (section 79), seditions conspiracies (section 102), conspiracies
to bring false accusations (section 126), conspiracies to pervert justice (section 127),
conspiracies to defile women (section 149), conspiracies to murder (section 180), con-
spiracies to defraud (section 284), conspiracies to commit indictable offences (sections
419,420), and conspiracies to prevent by force the collection of rates and taxes (seotion
421). The law as to trade conspiracies we have left untouched; and to make it clear
that we have done so, we have added a few words at the end of the clauses relating to
conspiracies in Part XXXVI,

There is not perhaps any distinet authority for the proposition that there are at
common law any criminal conspiracies other than those referred to, but some degree
of obscurity exists on tho gubject. An agreement to do an “ unlawful ” act has been
said to he a conspiracy ; but as no definition is to be found of what constitutes ** unlaw-
fulness,” 1t seems to us unsatisfactory that there should be any indictable offence of
which the elements should be left in uncertainty and doubt.

Part IT contains general provisions as to punishments. It makes the following
alterations in the existing law. _

Section 8 provides that the punishment of death shall be carried out in private in all’
cases, and not, as at present, in cases of murder only.

Section 13 gives the court power to discharge without conviction, persons who have -
committed acts which, though amounting in law to erimes, do not under the circum-
stances involve auy moral turpitude. This provision was suggested partly by section 95
of the Indian Penal Code, which excepts from the class of offences acts causing harm
“ go slight that no person of ordinary sense and temper would complain of such harm,”
and partly by 18 & 19 Viet. ¢. 126, 5. 1 (the Criminal Justice Act, 1855), which enables
justices to dismiss charges of larceny if they are of opinion “that there are circnm-
stances in the case which render it inexpedient to inflict any punishment.” The same

rinciple js recognised as to assaults ““so trifling as not to merit any punishment” by
24 & 25 Vict. c. 100, ss. 44, 45. There seems no reason why the principle shonld not
extend to ‘w tral for an indictable offence. Tho confermng of such power on the
judgoe but little enlarges the anthority at present vested in him. He may now, on a
conviction, award a punishment merely nominal, or discharge the person convicted on
his own recognizance. This course, while exempting the person from punishment under
a sentence, may still leave him subject to the most serious consequences ; for example,
upon & conviction for manslaughter committed under circumstances showing the person
convicted, thongh technically guilty, to be entirely free from all moral blame, he would
forfeit a pension or bo disqualified from holding a beer or spirit license. A convie-
tion for bigamy under certain circumstances might furnish another illustration.

Section 15 re-enacts the provision of the existing law (27 & 28 Vict. ¢. 48, s. 2}
which prohibits a person sentenced to penal servitude after a previous conviction from
being sentenced to less than seven years’ penal servitude, We have not altered this
provision, but we must not be taken to approve of it. It seems unreasonable, and is
much complained of by many persons concerned in the administration of justice.
Judges of various courts have represented to us that they have in many cases passed
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sentences of imprisonment in livu of penal servitude because they were prevented by
this section from passing a sentence for less than seven years. Similar observations
apply to the minimum period of five years as at present fixed, where there is no previous
conviction. As a Commission is sitting on the whole subject of Penal Servitude, we
have thonght it suflicient to call attention to these pointa.

Ag to the effect of previous convietions, we propose to make a considerable change
from the existing law. By the exiating law (the prowvisions of which are intricate)
avery one who is eonvieted of felony after a previous eonviction for felony is liable to
penal gervitude for life, or imprisonment for four years with hard labour, and to be
whipped onee, twice, or thrice (7 & 8 Geo. 4. c. 28, 8. 11, and 9 Geo. 4. e. 54, 5. 21,
Ireland). The provisions of the Larceny Act (24 & 25 Viet. c. 96, 8s. 7, 8, U) seem
to limit the maximum punishment to ten years’ penal servitude if each offence i3 simple
lareeny, but they also provide a maximum punishment of seven years’ penal servitude
for a convietion of lareeny after a previous convietion on an indietment for certain
misdemeanours, or after two summary convietions for offences resembling larceny.
Ags a substitute for this we propose that a person convieted of a erime involving dis-
honesty, for which he might be punished with penal servitude for five or seven years,
ghall be liable to fourteen vears' penal servitude if he has been previously econvieted
of such a crime. This is the result of the definition of “ offence involving dishonesty "
given in section 6, combined with sections 275, 294, 308.  Section 380 provides speciall
for the punishment of offences relating to the coin after previous convietions for such
offences. The provisions of the Bill on thiz subject were the same in principle as the
exigting law. :

By the present law a person convicted of more offences than one may be sentenced
in respect of every such offence separately, each sentence to take effect on the
expiration of the preceding sentence. Under this state of the law, imprisonment may,
in the case of several convietions, be prolonged to an extent limited in effect only by the
life of the offender, and in some instances sentences have been actually passed mvolvin
imprisonment for very long periods.  As this appears objectionable, we have mhibitﬁ%
any eontinuons imprisonment of longer duration than two years; and in Lieu of the
present unregtricted power of cumulating periods of imprisonment, we have substi-
tuted a power by section 17 to pass a sentence of from five to seven years' penal
gervitiide in eases in which sentences of four years' imprigonment with hard labour
might now be passed, and sentences of from five to fourteen years' penal servitude in
cages in which sentenees of six years’ imprisonment with hard labonr might now be
pasged.  The provisions of the Bill as to eumulative punishment were in effect not
very different from those of the Draft Code.

It is always to De borne in mind that the punishments specified in the various
sections of the Draft Code are the maximum punighments, the provisions of each
particular section being controlled by section 12, which gives unlimited power of
mitigation in all but capital cases. In every case where we have proposed to increase
the existing maximum punishment, we have called attention to the fact in a marginal
note.

Part 1T deals with matters of justification and exense for acts which would other-
wise be indictable offences. We regard this as one of the most difficult as well as
most important portions of the Draft Code : and we have already explained our reasons
for presenting it in the shape in which it stands.

As regards the excuse of immaturity of age. both the Draft Code and the Bill
simply repeat the existing law.

Soction 22, which relates to insanity, expresses the existing law. The obscurity
which hangs over the subject cannot be altogether dispelled until our existing
ignorance a8 to the nature of the will and the mind, the nature of the organs by which
they operate, the manner and degree in which those operations are interfered with
by disease, and the nature of the diseases whieh interfere with them, are greatly
diminished. The framing of the definition has caused us much labour and anxiety ;
and though we cannot deem the definition to be altogether satisfactory, we consider it
as satisfactory as the nature of the subject admitz of. Much latitude must in any
case be left to the tribunal which has to apply the law to the facts in each particular
case. The principal substantial difference between section 22 of the Draft Code and
the corresponding section of the Bill 1s that the latter recognizes as an excuse the
existence of an impulse to commit a crime so violent that the offender would not be
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prevented from doing the act by knowing that the greatest punishment permitted
hy law for the offence would be instantly inflicted, the theory being that it is useless
to threaten a person over whom by the supposition threats can exercise no mfluence.
This provision of the Bill assumes that the accused would not be protected by the
preceding part of the section, and therefore that he was at the time he did the act
eapable of apFreciating its nature and quality, and knew that what he was doing
was wrong. ‘The test proposed for distinguishing between such & state of mind and a
c¢riminal motive, the offspring of revenge, hatred, or ungoverned passion, appears to
us on the whole not to be practicable or safe, and we are unable to suggest one which
would satisfy these requisites and obviate the risk of a jury being misled by con-
siderations of so metaphysical a character. 7t must be borne in mind, that, although
insanity is a defence which is applicable to any criminal charge, it is mosh frequently
put forward in trials for murder, and for this offence the law-—and we think wisely
——awardg upon convietion a fixed punishment which the judge hagz mo power fo
mitigate. In the case of any other offence, if it should appear that the offender
was afflicted with some unsoundness of mind, but not to such a degree as to render
him irvesponsible,—in other words where the eriminal element predominates, though
mixed in a greater or less degree with the insane element, —the judge can apportion
the punishment to the degree of criminality, making allowance for the weakened
or disordercd intellect. Buf in a ease of murder this can only be done by an appeal
to the executive: and we arve of opinion that this diffieulty cannot be successfully
avoided by any definition of insanity which would be both safe and practicable, and
that many cases must oceur which cannot be satisfactorily dealt wit h otherwise than by
sueh an appeal.

With regard to compulsion we have already expressed our views. We recommendd
the abolition of the presumption as to the coercion of married women by their
husbands. Upon the matter of ecompulsion generally the Draft Code and the Bill
differ, but we need not notice their differonee,

We have thought it unadvisable to introduce any express reference to the well-known
doetrine that drunkenness is no exense for erime, though in partienlar instances
its existence may show the absence of specific intention, Reference to the matter
might suggest misunderstanding of a dangerous kind.

Qeetions 25 to 66, both inclusive, contain a serics of provisions as to the eireum-
stances which justify the application of force to the person of another againsl his
will, Mo these we have already referred at some length.  We belieye that in the main
these prnviai(mﬁ embody  the ecommon law., though on some points they lay down
a definite rule where the law is at present doubtful, and in others correct what appear
to be defects in the existing law. We have noticed in marginal notes the poists m
which we eonceive the law to be altered by these sections.

We would direet special attention to the sections relating to the suppression of riots,
partienlarly to their suppression by the use of military force. We do not think that
these sections differ from what would probably be held to be the law if cases should
ever oceur to raise the questions which they determine, but we cannot say that overy
proposition has been expressly held to be the law. We must ohserve, in regard to all
these provisions, that the law upon the different matters to which they relate has
never before, #o far as we know, been reduced to an explicit or systematic form.
One of the prineipal differences both in the arrangement and in the substance of the
Deaft Code and the Bill consists in the different way in which they deal with these
cubjects. As regards arrangement, the provisions which specify the cases in which
summary arrest is lawful were placed in that part of the Bill which relates to procedure
on the ground that the first step to be taken towards the punishment of an alleged
offender is to arrest him. Ho far as the other matters referrad to were dealt with at ail,
"]‘IB}r wWere (Witl‘l ane E'.XC'E]ZIt-i{H'Ij treated in that Im.rt,. of the Bill which dealt with offences
agrainst the person. as in afl common cases the matters provided for would have to be
inquired into in connexion with such offences. As regards the substance of the
enactments, the whole subject was treated much more concigely in the Bill than m the
Draft Code. ;

The Bill algo econtained a provision as to the effect of mistakes of fact upon
the criminality of acts done in consequence of such mistakes, which if some qualifi-
eations had heen made in it would have included under one general principle u
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conaiderable number of the enactments contaned in Part 111 of the Draft Code. The
difficully presenied on the one hand by our ruleg of construetion Lo expressing matters
of such intricacy in general language, and the danger apparent on the other hand
of losing the certainty cssentinl for a Code, have induced us (at some gacrifice
perhaps of brevity) to adopt a mode of dealing with these subjects which reduces
to an iutelligible and systematic form a great body of law on which precise rules
are very desirable, and whieh i3 at present in an extremely ohscure and fragmentary
rlate.

Part TV corvesponds in the main with Chapter IV of the Bill.  Each effvets a change,
not 20 mueh in the substance as in the langnage of the existing law,  The old low as
to principal and aceessory was technieal and intrieate, hut it was practically super-
seded by 24 & 25 Viet. c. 94, which put accessories before the fact upon the same
footing in all respects as l;x*incilmlﬁ. We have thought it botter to diceontinue the
use of an expression which has ceased to have any appropriate meaning.

Seetion 74 in this Part deals with attempts to commit offences, and treats the
act of a person who with the intention to earry off the money he helieves to he there
puts hiz hand into a pocket or breaks open a Dox, as an attempt to steal, though
there was in fact no money in the pocket or in the box. This alters the law from
what it has been held to be. The other sections are not believed to do more than
declare the existing law. L

With these observations on the preliminary Title, we pass (o those which contain
the definitiong of indietable offences,

¥,

TIILER 1T AND TIL—OFFENCES AGAINSD PUBLIC ORDER AND THE ADMINISTRATION OF JUSTICE.

Title 1T relates to offences against public order, internal and external, and deals in
four successive Parts with high treason and other offences against Your Majesty's
anthority and person ; unlawful assemblies; riots and breaches of the peace; unlawful
oaths ; geditious words, conspiracies, and libels ; and pirvacy and piratieal offences, which
are included in this Title because they are of the nature of private war waged against
the lawful authority of all nations.

Our definition of High Treason exactly follows the existing law, with one or two
exeeptions which we felt warranted in making. The existing law depends upon the
old statute of 25 Hd. 3, st. 5, . 2, and on the judicial construction pat upon that Act.
It is well explained in the opinion delivered by the late Mr. Justice Willes in Mulealiy
0. R (IR, 3 H. of L. 315). It has been thought better to make the act of killing or
wounding the Sovercign in itself an act of treason, instead of adopting the artifical
construction by which cutting off the head of Charles the First was not treason in
itself, but was an overt act evidencing the compassing of his death, which was treason
within the statute of Edward 3. And we have also thought it right to malke conspiring
to levy war against the Bovereign in itself treason, instead of evidence of compassing the
Sovereign's death. 1t would in the present day be absurd to re-enact the provisions
which make it high treason to kill the Lord Chaneellor or a Judge of the Superior
Courta in the discharge of his duties, The ordinary law as to murder affords
anflicient protection. A provision as to the King's eldest danghter we also ventured
to omit. Section T6 preserves the existing law as to evidence, which has for eenturies
required two witnesses to prove treason.  We have not thought it right to alter this,
which has so long been the law, though many persons doubt whether there iz gronnd
at the present day either in expediency or reason for preserving the anomaly,

The Treason i:’m]unj Act (11 Viet. ¢, 12) and the Aet intended to protect Your
Majesty's person from insult (5 & 6 Viet. ¢, 57) are re-enacted by sections 79 and S0.

Section 81 represents 12 Geo. 3, e. 2, which punishes with death the offence of
burning ships of war, &e. By 4 Geo. 4, ¢ 48, sentence of death may in this case
be recorded,—a course which has the same offect as if the sentence had heen passed
and the prisoner reprieved. In practice, sentences of death so recorded are never
executed.  'We have not ventured to alter this, but the proceeding seems objectionable
on obvious grounds. If the punishment in this case were reduced to penal servitude
for life as a maximum, the section might be dispensed with, as every offence falling
under it would be punishable as arson.
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The definition of an unlawful assembly in Part VI depends entirely on the
common law.

The earliest definition of an unlawful assembly is in the Year Book 21 H. 7, 39.
It would seem from 1t that the law was first adopted at a time when it ,was the practice
for the gentry, who were on bad terms with each other, to go to market at the head
of bands of armed retainers. It iz obvious that no civilised government counld

rmit this practice, the consequence of which was at the time that the assembled
ggmla would probably fight, and eertainly make peaceable people fear that they would
fight. It was whilst the state of =ociety was such as to render this a prevailing
mischief that the earlier cazer were decided ; and consequently the duty of not pmvuking
a breach of the peace has sometimes been go strongly laid down as almost to make 1t
geem as if it was unlawful to take means to resist those who came to commit erimes.
We have endeavoured in section 84 to enunciate the prineiples of the common law,
although in declaring that an assembly may be unlawful if it eauses persons in the
neighbourhood to fear that it will needlessly and without reasonable oceasion provoke
others to disturb the peace tumultucusly, we are declaring that which has not as yet
been specifically decided in any particular case. The elanse as to the defence of a
man's house has been ingerted because of a doubt expressed on the subject. Foreible
entry and detainer are offences at common law ; amll gection 93 we believe correctly
states the existing law. .

The greater portion of this Part is merely a re-enactment of a variety of statutes
which are referred to in the margin,

The three first seetions of Part VI, seetions 99, 100, and 101, are a re-enactment of
the exiati.ng gtatute law as to unlawful oaths.

Section 102, relating to seditious offences, is taken without alteration from the Bill.
It appears to us to state accurately the existing law as stated in the authorities noted
in the margin of the Draft Code. On this very delicate subject we do not undertake to
suggest any alteration of the law. It is not easy to find explicit authority earlier than
the case of R. v. Frost (22 St. Tr. 471, tried before Lord Kenyon in 1793), for the
proposition that to speak seditious words is an indictable offence. A passage in the
3rd Institute (p. 14) certainly says, * But words without an overt deed are to he
“ punished in another degree as an high misprision.” This, however, is an incidental
remark at the end of a passage, the main point of which is that mere words are not
in general an overt act of treason,

The Bill contained a definition of *“Piracy by the law of nations.” We have
thought it better to leave this offence undefined in Part VIII, as no definition of it
would be satisfactory which is not recognised as such by other nations: and after
careful congideration of the subject we have not been able to discover a definition
fulfilling such a condition. We may observe as to this that the subject has been much
diseussed in the Courts of the United States, and the result appears to justify the course
which we have adopted. We do not think it will lead to practical inconvenience.

Piracy is punished with death by the existing law if it is accompanied by personal
violence, but sentence of death may be recorded. We need not repeat our observations
on this procedure.

We will only further obgerve with regard to the contents of this Title that the
corresponding part of the Bill included offences against the Aets for the suppression
of the Slave Trade, several of which, according to the provisions of those Aects, are to
be deemed to amount to piracy. We have, npon the whole, thought it best to omit
these offences from the Draft Code. The Acts relating to the Slave Trade form a
gpecial code having a distinet objeet of their own, in which various foreign countries
are interested. Offences against these Acts are extremely rare, and prosecutions for
them do not form part of the usual routine of eriminal justice.

Title TIL. deals with offences affecting the administration of justice, by way of
corrupting judieial or ministerial officers, by disobeying lawful orders, by deceiving
courts, by perjury and other means of the same kind, or by escaping or rescuing
others from lawful eustody. In a general Code of the criminal law we have thought it
right to include the offence of judicial corruption, and to subject it to severe and
infamous punishment. As no case of the kind has occurred (if we except the pro-
gecutions of Lord Bacon and Lord Macclesfield), it is not surprising that the law on the
gubject should be somewhat vague. We have thought it right, in order to protect
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persons holding judicial positions from malicious prosecutions, to provide that né
prosecution for this offence shall be instituted except by the Attorney General, or in
the case of judges of the Superior Courts (who since the Revolution have not been
removable at the will of the Crown), without the resolution of one of the Houses of
Parliament. We have also provided for the punishment of corruption in minis-
terial officers connected with the administration of justice. Recent experience has
shown that the punishment awarded to such offences by the common law is. not
sufficiently severe.

We propose in Part X that perjury, the taking of false oaths otherwise than in
judicial proceedings, the fabrication of evidence (which by the present law is perhaps
not an offence, unless it amounts to a conspiracy), and conspiracies to bring false
accusations or to defeat justice, should be punished more severely than at present.
Perjury may be made the means of committing what amounts morally to murder
or robbery of the worst kind, and it appears to us that in such cases the present
maximum punishment (seven years' penal servitude) is not sufficiently severe. In
framing section 119 we have proceeded on the principle that the guilt and danger
of Perjury consist in attempting by falschood to mislead a tribunal de facto exercising
judicial functions. It seems to us not desirable that a person who has done this
ghould escape from punishment, if he can show somo defect in the constitution of the
tribunal which he sought to mislead, or some error in the roceedings themselves.

False oaths, and false statements not on oath to which faith is given, are not
perjury, unless taken or made in a judicial proceeding. They are at common law
punishable by fine and imprisonment only. Thoy are provided for by sections 122 and 123.

Fabricating evidence is an offence which 1s not so common as perjury, but which
does occur and is sometimes detected. An instance occurred a few years ago on a
trial for shooting at a man with intent to murder him, where the defence was that though
the accused did fire off a pistol, it was not loaded with ball and the only intent was to
frighten. Evidence was given that a pistol ball was found lodged in the trunk of a
tree nearly in the line from where the accused fired to where the prosecutor stood.
It was afterwards discovered that the ball had been placed in the tree by those
concerned in the prosecution, in order to supply the missing link in the evidence. Such
an offence is as wicked and as dangerous as perjury, but the punishment as a common
law offence (if, irrespective of conspiracy, it be an offence) is only fine and imprigsonment,.
This is provided for by section 125.

In reference to the somewhat intricate subject of escape and rescue dealt with in
Part XI, we have made distinetions, which are, we think, insufficiently recognised by
the existing law, between the commission of such offences by peace officers and gaolers,
and by other persons.

This Title differs from the corresponding part of the Bill, principally in the eircum-
stance that, for the reasons already assigned, it omits several obsolote common law
offences included in this part of the Bill. The Bill also re-enacted the provisions ot
that part of the Corrupt Practices Act (17 & 18 Vict. e. 102) which creates indictable
offences. These latter provisions appear to us hardly to deal with any part of tho
eommon routine of crimunal justice ; and being enacted for a limited time only, ought
not to find a place in a Code intended to be permanent. The changes proposed by us
in the punishment of judicial and official corruption, perjury, and conspiracies to make
false accusations, or to defeat justice, are all contained in the Bill, though in some cases
with slight differences. The part of the Draft Code which deals with escapes and
vescues is rather more elaborate and detailed than the corresponding chapter of the Bill.

VL

TITLE 1IV,~—OFFENCES AGAINST RELIGION, MORALS, AND PUBLIC CONVENIENUE.

Title IV relates to offences against religion, morals, and public convenience, and
corresponds with Part IV of the Bill.

Section 141 provides a punishment for blasphemous libels, which offence we deem
it inexpedient to define otherwise than by the use of that expression, As, however, we
consider that the essence of the offence (regarded as a subject for criminal punishment)
lies in the outrage which it inflicts upon the religious feelings of the community, and
not in the expression of erroneous opinions, we have added a proviso to the effect that
no one shall be convicted of a blasphemous libel only for expressing in good faith and
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detent language any opinion whatever upon any religious subject. We are informed
that the law was stated by Mr. Justice Unlﬂriclgc to this effect in the case of R. # Pooley,
tried at Bodmin in 1857, We are not aware of any later authority on the subject.
This provision is taken with some alteration from the Bill,

With regard to offences against morality, we think it expedient to do away with the
mintmum punishment of ten years’ penal servitude, at present inflicted in eertain cases.
It is the only, or almost the only, minimum punishment still retained, and experience
shows that in this, as in other cases, ecireumstances greatly affeet the nature of the
offence,

We believe that section 147, us to obgeene publications, expresses the existing law,
but it puts it into a wueh more definite form than at present. We do not however
think it desirable to attempt any definition of obscene libel other than that conveyed
hy the expression itself.

With regard to section 148, we may observo that 24 & 25 Viet. ¢. 100, 5. 49, on
which it is founded, is so widely drawn as (in terms at least) to appear to make the
seduction of a woman under age a eriminal offence in almost every case. We lave
qualified this by introdueing the words * from motives of lucre,” which will carry ont
what has been treated as and what we sappose to have heen the intention of the
Legislature.

With regard to nuisances, which form the subject of Part XIV, we have in section
151 and section 152 drawn a line between such nuisancgs as are and such as are not to
be regarded as eriminal offences. It seems to us anomalous and objectionable upon
all grounds that the law should in any way countenance the proposition that it is a
criuninal offence not to repair a highway when the liability to do so is disputed in
perfect good faith, Nuisances which endanger the life, safety, or health of the public
stand on a different footing.

By the present law, when a civil right such as a right of way is claimed by one
rivate person and denied by another, the mode to try the question is by an action,
ut when the right is elaimed by the publie, who are nof: competent to bring an action,

the only mode of trying the question is by an indictment or information. which is in
form the same as an indictment or information for a erime. But it was very early
determined that, though it was in form a prosecution for a crime, yet that as it involved
a remedy for a civil right, the Urown's pardon could not be pleaded in bar, Hee
3 Inat. 237. And the legislature, so recently as in the statute 40 & 41 Vict. ¢. 14,
again recognised the distinction. The existing remedy in such cases is not convenient,
but it 18 not within our province to suggest any amendment. The other sections are
mostly re-enactments of statutes: but sections 153 and 158 are declaratory of the
common law, though we have suggested the addition of hard labour to the punishment.
The Bill contained nearly all the provisions upon this subject which are found in
Part XIV of our Draft, though it does not draw the distinetion to which we have just
adverted ; but it also embodied the provisions of 8 & 9 Viet. e. 109, . 8, and 17 &
18 Viet. e. 38, g, 2, as to the facte by which a house may be proved to be a common
gaming honse. We have omitted these as having reference, if not exclusively, at all
events principally, to summary proceedings before magistrates.

We now arrive at the part of the Draft Code which relates to offences against
individuals.

VIIL.

TITLE V.—OFFENCEE AGAINET THE IERBON.
Title V corresponds for the most part (as did Part V of the Bill) to 24 & 25 Viet.

e. 100, supplemented by a reduction to writing of the common law doctrines and
definitions, a knowledge of which is necessary to complete the subject. As homicide
and the infliction of bodily injury may be effected as well by an omission to dis-
charge a legal duty as by an illegal act, it is necessary to begin hy defining the legal
duties tending to the preservation of life, the neglect of which iz eriminal. This is
the subject of Part XV of the Draft Code, and of Chapter XVIII of the Bill. We
believe that this Part of the Draft Code will be found to state in a clear and compendious
form the unwritten law upon the subjeet to which it relates.

Seetion 161 is a re-enactment of 24 & 25Viet. e. 100, 5. 26, which was itself a
re-enactment of 14 & 15 Viet. e. 11. That statute was passed in the excitement con-
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sequent on the case of R. ». Sloane,” and was framed s0 as to embrace all cases whoeso
there was a contract to supply a servant of whatever age with food. clothing, snd
lodging. Tt has been thought better to limit it to servants and appremtices under the
age of 16, but it is right to point out that this iz not the oxisting law. Section
160 puts the head of a family under the same eriminal respangibility towards
members of his honsehold under the age of 16, as a master is to a servant of the
HAme P,

The Draft Code deals next with murder, manslaughter, and some other offences to
which we will refer specifically. Many of the doctrines of the common law bearing
upon this subject relate eqnally to murder and manslanghter. Both the Drafi Code
(Part XVI) and the Bill (Chapter XIX) accordingly deal with homicide generically, and
ascertain the cases in which it is eulpable, before dealing specifically with murder and
manslaughter. There is some difference in language and arran gement between this Part
of the Draft Code and the Bill. The Draft Code preserves a rule of the common law
which was repealed by the Bill, viz. : the rule that to vender the homicide culpable,
death must take place within a year and a day of the injury. It was thought desirable
to fix some limit, and no sufficient reason oceurred to us for departing from the
ancient rule. In other respects there is little difference between the %mft Code
and the Bill, and none between the former and the exigting law. Having defined
culpable (or, as it is called in the Bill, unlawful) homicide, both the Draft Code
and the Bill proceed to the problem of defining murder and manslaughter. The
common law definition of murder is *unlawfully killing with malice aforethought.”
Manglanghter may in effect be defined as ** unlawful killing without malice afore-
thought.” The objection to these definitions iz that the expression * malice afore-
thought ™ is misleading. This expression tuken in a popular  sense  would be
understood to mean that in order that homicide may be murder, the act must be
premeditated to a preater or less extent, the Ejlurjr having in each case to determine
whether such a degree of premeditation existed as deserved the name. This definition
if 20 understood would be obviously too narrow, as without what would commonly
be called premeditation, homicide might be committed which would involve public
danger and moral guilt in the highest possible degree.  Of course it can be pointed
out that every intentional act may be said to be done aforethought, for the intention
must precede the action. But even with this explanation, the expression is caleu-
lated to mislead anyone bub a trained lawyer. The maceuracy of the definition is
still more apparent when we find it laid down that a person may be guilty of murder
who had no intention to kill or injure the deceasod or any other person, but only
to commit some other felony, and the injury to the individual was a pure aceident,
This conclusion was arrived at by means of the doctrine of constructive or implied
malice. In thix case as in the case of other legal fictions it is difficult to say how
tar the doctrine extended. We do not propose on the present oceasion to enter npon
A diseussion of this subject. It was carefully considered before a Committee of (he
House of Commons sitting on a Bill for the definition of Homicide, introduced Ly the
late Mr. Russell Gurney in 1874. It was also considered by the Commission on Capital
Punishments, which reported in 1866. Each of these hodies reported that the present
condition of the law was unsatisfactory, though neither arrived ata definition which
was considered satisfactory. i

The present law may, we think, be stated with sufficient exactness for oup present
purpose somewhat as follows:—Murder is culpable homicide by any act done with
malice aforethought. Malice aforethought is a common name for all the following
atated of mind :—(a) An intent preceding the act to kill or to do serions bodily injury
to the person killed or to any other person ; (b) Knowledge that the act done is likel ¥
to praduce such consequences, whether coupled with an intention to produce them op
not; (¢) An intent to commit any felony ; (d) An intent to rvesist an officer of justice
in the execution of his duty. Whether (¢) is too broadly stated or not. is a fuestion open
to doubt, but Sir Michael Foster, perhaps the highest authori ty on the suhject, says
(p. 258) “ A shooteth at the poultry of B, und by accident killeth a man: if Lis
* mtention was o steal the pm:}i]i,r'y, which must be eollected from cirenmstances, it
*“ will be murder by reason of that felonious intent; but if it was done wanton ly and
“ without that intention, it will be barely manslanghter.”

It seems to us that the law upon this subject ought to be freed from the slement

* Anonal Begister, vol. 92, po 144,
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of fietion introdueed into it by the expression ** malice aforethought,” although the
prineiple that murder may under certain circumstances be committed in the absence
of an actual intention to eause death ought to be maintained. If a person intends to
kill and does kill another, or if, without absolutely intending to kill, he voluntarily
fliets any bodily injury known to be likely to cause death, being reckless whether
death engues or not, he ought in our opinion to be considered a murderer if death ensues,

For practical purposes we ean make no distinetion between a man who shoots another
through the head expressly meaning to kill him, a man who strikes another a violent
blow with a sword, careless whether he dies of it or not, and a man who, intending
for some objeet of his own, to stop the passage of & railway train, contrives an
cxplosion of gunpowder or dynamite under the engine, hoping indeed that death may
not be eaused, but determined to effeet his purpose whether it is so cansed or not.
This iz the general object kept in view both in the Draft Code and in the Bill, but
there 18 some difference in the extent to which they go. There iz no difference
as to the cases in which the death of the person killed or of some other person is
intended. The Bill included in the definition of murder all cases in which the offender
mtended to cause, or knew that he probably would eause “ grievous bodily harm ™ to
any person. The Draft Code would meclude all such cases, substituting the expression
* bodily injury known to the offender to be likely to caunse death” for * grievous
hodily harm,” which to some extent narrows the definition given in the Bill. On the
other hand, the Draft Code (section 175) includes all cases in which death is caused by
the infliction of * grievous bodily injury ~ for the purpose of facilitating the commission
of certain heinons offences.  All these cases would fall within the definition of murder
given in the Bill, acecording to which it is murder to kill by the intentional infliction
of grievons bodily harm, irrespectively of the purpose for which it is used. Lastly,
section 175 in sub-zections (b) and (¢) provides that killing by the administration of
stupefying things. or by wilfully stopping the breath, for the purpose in either case of
committing any of the zpecified offences, shall be murder, whether the offender knows
or not that death is likely to ensue. According to the provisions of the Bill these
cages wonld amount to murder only if the offender knew their danger. The difference
between the Draft Code and the Bill upon the whole comes to this. A,in order to
facilitate robbery, pushes something into B's mouth to stop his breath and thus to
prevent him from crying out: the death of B results. This i3 murder according to
the Draft Code. According to the Bill it is murder if A knew that sueh an act would
probably eause death ; manslanghter if he did not. A few years ago a ecase oceurred
in the Western Cirenit * which illustrates the prineciple on which this portion of the
Drafi Code is framed better than any hypothetical ease.  An innocent girl on her way
to church had to pass over a stile into a narrow wooded lane and then go ont of it by
i stile on the other side. A ruffian who knew this lay in wait for her, muffled her
head in a shawl to stifle her cries, and proceeded to drag her down the lane towards a
wood.  She died before she reached it.  He was exeented for the murder. It is plain
he did not mean to kill her ; indeed his object was frustrated in consequence of her
not reaching the wood alive, and he probably was not aware that stifiing her breath
for go gshort a time was dangerous to life; but az the law at the time was and now
i5. the death having been oecasioned by violence used to facilitate the ecommission of
a rape, the offence was murder. And we believe there are few who would not think
the law defeetive if sueh an offence was not murder.

Again, A stabs B in the leg, not intending to kill him; B dies. According to the
Bill this would be murder if the jury thought the act showed an intent to do grievous
bodily harm, or if without such intent it was done with knowledge that it would
probably cause death or grievous bodily harm. Aecording to the Draft Code it would
be murder, if the jury thonght the act was meant to cause to B an injury known to A
io be likely to cause death, he being reckless whether it caused death or not. It will
thus be seen that the Bill and the Draft Code approach other very closely.

There 18 no substantial difference between the provisions of the Draft Code and the
Bill dealing with provoeation, though the langnage and arrangement differ. Each
mtroduces an alteration of considerable importance into the common law. By the
existing law the infliction of a blow or the sight by the husband of adultery com-
mitted with his wife may amount to provocation which would reduce murder to
manslanghter. It is possible that some other insufferable outrages might he held
to have the same effect. There is no definite authoritative rule on the subject, but
the authorities for raying that words can never amount to a provoeation are weighty.

* Reg, », Gilbert, known as the Fordingbridge murder, See “ The Times,” 19 July 1862,
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We are of opinion that eases may he imagined where language would give a
provoeation greater than any ordmary blow. The guestion whether any particular act
falls or not within thig line appears to us to bhe pre-eminently a matter of degree for
the consideration of the jury. By the present law suieide iz murder, and a person
who assists another to commit emeide ig an acecessory before the fact to murder, and
liable to capital punishment. It appears to us that the abetment of suieide and attempts
to eommit suicide ought to be made specific offences.  We provide for this in scctions
153 and 184 (which eorrespond with sectiong 144 and 145 of the Bill),

The sabjeet of child murder iz one as to which the existing law seems to require
alteration. At present no distinetion iz made between the murder of a new-born infant
by ita mother, and the murder of an adult. Practically this severity defeats itself, and
offeneer which are really cases of child murder are often treated as cases of concealment.
of birth simply. The Bill proposed to meet this by an cnactment which (as amended
by the Attorney General) would have enabled a jury to conviet a woman of manslaughter
instead of murder who caused her new-born ehild’s death by an act done when her
power of self-control was greatly weakened. On the whole we have preferred to
substitute for it the provizions contained in sections 185 and 186, (Hee margmal note
to section 185.)

Partsa XVIII-XXII correspond to 24 & 25 Viet. e. 100 and Chapters XXI-XXV of
the Bill.  Such alterations as they make in the existing law are marginally noted ; they
are not considerable.  We may, however, observe that we provide by section 212 for
the offence of killing a child in the act of birth, and before it is fully born.  This seems
not to be an offence by the present law. A similar proyision was contained in the Bill.

The existing statute as to Bigamy & so worded ag to have given rize fio a difference
of judicial opinion as to whether it does or does not, from motives of policy, make it
a erime to marry again during the life of the husband or wife, though in the boni fide
and reasonable belief that the first husband or wife was dead, unless seven yeara had
elapsed since he or she was last heard of.  We have thought it important that the law
ghould be eertaim, and have aceordingly framed the elause so as to leave no doubt what
the law would be. In doing so, we have adopted the construction which has been more
generally put on the existing statute. No doubt the conviction of a man marrying
again within the seven years under the honest belief that his wife was dead, may be
regarded as a hard ease; but the havdship may at present be mitigated by the
inflietion of a nominal punigshment, and will be capable of still further mitigation if
gection 13 of the Draft Code becomes law., On the other hand, care must be taken
not to give encouragement to bigamons marriages by relaxing the role that a man
marrying within the prescribed seven years does so at his peril,

Among the suggestions furnished to us was one that clause 216 might subject a
Hindoo coming to England to a prosecution for having a plurality of wives in his own
country. 8o far as this point i8 concerned, the ¢lause is taken from the Aet of 1861,
which re-enacted in terms the Act of 1828, We have merely altered the wording, so
as to make it harmonize with the other sections of the Draft Code by changing
**glsewhere than in England or Ireland ™ into ** any part of the world.” During the
half century which has elapsed since the first of these statutes were passed, no attempt
has ever been made to apply them to such a case as the one suggested,—for the reason
we presume, that ** marriage " in these statutes means the union for life of one man
with one woman to the exclusion of all others, as 18 well expressed by Lord Penzance
in Hyde ». Hyde, 35 Law J. Prob. 57.  Whatever may be the eevemony by which o
polygamist adopts a woman as one of Lis wives, the relation which 1t creates 1s
essentially different from that which our criminal legislation contemplates by the word
* marriage.”

The law of libel is placed i this Title because, although a libel is not a bodily injury,
it is an injury to reputation. 'art XXILl, which relates to this subject, re-enacts in
substance what we believe to be the existing law ; we have so defined it as to dispense
with the use of the word * maliciously.”

V1Ll
TITLE V1.—-OFFENCES AGAINST RIGHTS OF PROPERTY AND BY CONTRACT.

Title VI, corresponding to Part VI of the Bill, relates to offences agninat rights of
property and rights founded on contract. Offences against rights of property must be
committed either by wrongfully taking property, by frandulently deceiving the owners
of property, or by the mischievous destruction of property. in other words, by theft,
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cheating, or mischief. Theft may be either simple or aggravated. Simple theft is =0
closely connected with certain kinds of fraud that the two subjects run into each other.
Theft, aggravated by violence is either robbery or extortion. Theft accompanied by
wilful trespass on a dwelling-house is either burglary or honse-breaking. The receiving
of goods dishonestly obtained is usually arsociated with theft. We have therefore
placed it next after theft. DMischief is a distinet subject and follows fraud. Offences
against rights of property are followed by the offences which are contained in the Acts
for the punishment of fraudulent debtors.

Thiz Title and the corresponding Part of the Bill include and re-enact in substance
the provigions of the Larceny Aet, the Forgery Act, the Coinage Offences Act, and
the Malicioug Migchief Act of 1861 (24 & 25 Viet. cc. 96, 97, 95, and 99). They also
include some provizions less comprehensive which ocenr in other Aets, in particular
the provigions of two sections of the Post Office Aet (7 W. 4 & 1 Viet. ¢. 36, ss.
28, 47), part of the Trade Marks Act (25 & 26 Viet. e. 88), the Personation Act (37 &
38 Viet. e. 36), and the provisions of the Frandulent Debtors Aets for England and
Ireland (32 & 33 Viet. c. 62, and 35 & 36 Viet. e. 57). The minor alterations made in
the provigions thus re-enacted can hardly be appreciated without comparing the wording
of the Draft Clode with that of the statutes om which it ia founded, an operation for
which our marginal notes are intended to give facilities. The ehanges made by this
Title relate principally to the common law as to theft, and will be found in Parts
XXTV and XXV.

The present statute law is substantially contamed in the 24 & 25 Viet. e. 96. It
recognises and continues the old (and, as 1t seems to us, unreasonable) distinetions
between stealing animals fera nafure or things attached to or savouring of the realty,
which were not at common law the subject of larceny, and stealing other property.
There is good reason for holding that eapturing wild animals in the enjoyment of their
natural hiberty, thongh on another's land, ghould not be considered stealing ; but why
should stealing one of the deer or valuable foreign birds in the Zoological Gardens,
he treated dilferently from stealing a sheep or a hen?  And why should it bea different
offemee to steal a log of timber, from that which it is to cut down the tree and carry
it away ¢ Again, the old law as to stealing required that the property should be
taken out of the possession of the owner. This rule gave rise to many complicated
and highly artificial deeisions; and some statutes have included amongst thieves,
hailees servants and others who, having Jawfully obtained possession of property were
not within the old definition, though they fraudulently 3%)pmpriatad to their own use
the property entrusted to them ; but many persons equally culpable arve still beyond
the reach of the eriminal law. Even now a person who finds a purse and appropriates
it under eircumstances involving all the moral guilt of theft. may on technical grounds
cseape all eriminal liability.

It is proposed to gimplify the law by putting an end to all these distinetions, which
are very subtle and many of them arbitrary. In order to understand their nature it
is necessary to enter upon some explanations as to the history and present state of the
law on thig subjeet.

The things which are capable of being stolen, according to the common use of the
word * steal,” but which are not at common law the subjects of larceny, may be deseribed
aq first, certain animalg; secondly, documents evidencing certaim rights; and thirdly, land
and things fixed to or growing out of it. As to animals, one rule of the existing law is
founded on the prineiple that to steal animals used for food or labour is a crime worthy
of death, but that to steal animals kept for pleasure or curiosity is only a eivil wrong.
The principle has long since been practically abandoned. Sheep stealing is no
longer a capital crime ; and dog stealing is a stautory offence; but the distinetion
still gives its form to the law, and occasionally produces results of a very undesirable
- kind. It has been lately held, for instance, that as a dog is not the subject of larceny
at eommon law, it is not a crime to obtain by false pretences two valuable
pointers® It seems to us that this rule is quite unreasonable, and that all animals which
are the subject of property should also be the subject of larceny. This, however,
suggests the question, What wild animals are the subject of property, and how long
do they continue to be so ¢ This question must be counsidered in reference to living
animals fire nafurve in the enjoyment of their natural liberty ; living animals fere nafuro
ercaped from mptivit{'; and pigeons, which singularly enough form a elass by them-
selves.  The existing law upon this subjeet, 18 that a living wild animal in the enjoy-
ment of its natural liberty, is not the subject of property; but that when dead it

® i p Robingon, Bell 34,
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becomes the property of the person on whose land it dies, in such a sense that he ig
entitled to take it from a trespasser, but not in such a =ense that the persom who
took it away on killing it iz gui{t:,’ of theft. This is specially important in reference
to game. This state of the law we do not propose to alter. As to living animals fion
tturar in eaptivity, we think they ought to be capable of being stolen. When sncl
an animal escapes from cu‘ﬂ.ivil-y. a distinetion appears to us to arise which deserves
recognition, 1f the animal is one which is eommonly found in a wild state in this
eonntry. it seems reasonable that on its escape it should cease to be property. A
peraon seeing such an animal in a field may have no reasonable grounds for supposing
that 1t had just eseaped from captivity. If, however, a man were to fall in with an
animal imported a3 a euriosity, at great expense, from the interior of Africa, he could
hardly fail to know that it had escaped from some person to whom it would probably
have a eonsiderable money value. We think that a wild animal should, on escaping
from econfinement, still be the subject of luveeny, unless it be one commonly found
wild in this country.

Pigeoms whilst 1 a dovecot or farmyard ought obviously to be as much capable
of being stolen as poultry. But suppose they are away from their home, and ave not
distinguishable from wild pigeons? The law upon this point is not quite elear; but
it appears from section 23 of 24 & 25 Viet. ¢. 96, that a bird so situated is not the
subject of larceny, as that Act imposes a penally of forty shillings on persons killing
pigeons “under such circumstances as shall not amount to lareeny at common law;”
and no other cireumstances can be imagined to which these words would apply.  These
distinetionz will be found to be embodied in section 245,

Deer in an eneclozed park, and hares and cabbits in an enclosed warren from which
they eannot escape, would geem on principle to be as much property as sheep or cows
in the same position. Such, however, has not been the scheme of legislation hitherto.
We have framed seetions 276 and 277 20 as to preserve the existing law.

The rules that documents evideneing certain rights, and that land and things
“aavonring of the realty ” arve not capable of being stolen appear to us wholly inde-
fensible, It s no doubt physically impossible to steal a legal right or to carry away a
field, but thiz affords no ground at all for the rule that it shall be legally impossible to
commit theft, upon doeuments whieh afford evidence of legal rights, or npon things
which, though fastened to, growing out of, or forming part of the soil, ave capable of
being detached from it amd earvied away. These rules have heen qualified by statutory
exceptions so wide and intricate that they are practically abolished, but they still give
form to a considerable part of the law of theft, and oecagionally produes failnee of
justice n cases in which the siatutory exeception 18 not quite eo-exienzive with he
common law roule.  These rales we propose to abolish absolutely.

[u the next place it is essential to larceny at common law that there should be a
felonions * taking,” which has been understood to mean a taking ont of the possession
of the owner.  This rule has given rise to vast technicality, First theve is the question
what is the precize meaning of the wond “taking " or * carrying away,” considered
as 4 physical operation; and there are many eases on this point which run into
very minute digtinetions, In order to supersede them, the Bill enacted that theft
by taking should be eonsidered complete a8 soon a8 the thing taken was tonched with
intent to move it.  On the whole it was thought desivable to require that, in ovder to
constitute theft by taking, there should be at least an actual moving of the thing stolen,
The existing law on that point is accordingly wnallered by the Draft Code.  This is a
mutter of comparatively small importance, as such questions avise very rarvely.

Technicalities of more importance connected with taking are those which have led
to the distinetion between thefi and embezzlement.  The immediate consequence of the
doctrine that a wrongful taking is of the essence of theft, is, that if a person obtains
possesgion of a thing innocently, and afterwards frandulently misappropriates it, he
18 guilty of no offence. This doetrine has been gualified by a number of statutory
exceptions, each of which has been attended with difficulties of its own. The firsi
of them is contained in the statute which provides that a elerk or servant, or person
employed m the capacity of a clerk or servant, who embezzles property received on
behalf of his master, shall be deemed to have stolenit. This enactment was interproted
as creating a new offence distinet from ordinary theft; and a great number of cagses
mvolving considerations technical and subtle to the last degree have been decided on
various poinis connected with it; and it was found necessary for the legislature to
mnterfere further in order to prevent many failurves of justice. Clerks and servanis,
however, formed only one class of persons who had opportunities of eommitting
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hreaches of trust for which the common law provided mo punishment. Bankers,
merchants, brokers, solicitors, factors, and other agents might and did eommit similar
offences ; and another great exception i the rnle of the common law was made to
include such cases. These enactiments are elaborate and intricate, and present special
difficulties of their own. The existing law will be found in 24 & 25 Viet. e. 96, ss. 75
and following. The first Act on the subjeet was passed in the reign of George 1L The
ease of hailess singularly enough remained unprovided for after the rest, and a CATTIEN
stealing a parcel intrusted to him for carrage commitied no crime till the fraudunlent
eonversion of chattels. money, and valuable securities by bailees was made larceny by
20 & 21 Viet. e. 54,  {Pee now 24 & 25 Viet. e. D6, 5. 3.)

The commen law mle, though thus nearly eaten up by exceptions, still survives as
ta all persons who come innocently into possession of the property of others, otherwise
than as clerks, servants, bankers, merchants, brokers, solicitors, factors, and other agents
or bailees, The cage of the finder of goods already referred to furnishes an instanee.
This state of the law is obviously most objectionable, not only on acconnt of its
extreme intrieacy and technicality, but also becanse the numerons exceptions made to
the eommon law rule are incomsistent with the principle on which it depends. We
have therefore defined theft 1 such a manner ag to put wrongful taking and all other
means of frandulent misappropriation on the same footing.

The definition properly expounded and qualified will, we think, be found to embrace
every act which in common langnage would be regarded as theft, and it will avoid all
the technicalities referred to as arising out of the common law rules, as well as out
of the intricate and somewhat arbitrary legislation, the course of which we have sketehed
above. The provisions of the Bill on this subject differed considerably m language from
those of the Draft Code, but they were framed with the same objects, and would have
effected them in another way. The Bill treated theft, criminal breach of trust, and
obtaining property by false pretences as three ways of committing one offence — termed
“ fraudulent misappropriation.” These offences were so defined that they would have
covered the same ground as theft, false pretences, and criminal breach of trust as
defined by the Draft Code: bnt many things which according to the Draft Code are
theft, would according to the Bill have been criminal breaches of trust. The Draft
Code definer the offence of obtaining property by false pretences substantially in
accordance with the present law, and **eriminal breach of trust” is retained as &
distinet offence.  The other eages of * frandulent misappropriation ” are denominated
* theft.”

The erimes of obtaining goods, money, or credit by false pretences, and of eriminal
breach of trust are in point of mischief and moral guilt much the same as theft, hut
from their natnre they require separate clanses to define them.

The erime of embezzlement, whevever the subject matter of 1t 15 a chattel ov other
thing which is to be handed over in specie, will come within the definition of theft;

| but where the subject matter is not to be handed over in specie, but may be accounted
for by handing over an equivalent, it requires separate provigions, which will be fonnd
"in sections 249, 250, and 251.
It iz esgential to all of these offences that there should be the antiaws frerondi,—that
i ruilty intention which makes the difference between a trespass and a theft.

The only further observation we have to make on the general provisions as to theft
relates to seetion 253, By the present law a husband or wife cannot steal from his
wife or her hushand, even if they are living apart, although by recent statutes the wife
i capable of possessing separate property. So long as eohabitation continues, this
spems reasonable; but when married persons are separated, and have separate property,
it seems to us to follow that the wrongful taking of it shonld be theft. This section 18
alen framed so as to put an end to an unmeaning digtinetion by which it 18 a criminal
offence in an adulterer to receive from his paramour the goods of her hushand, but
no offence in anyone else to receive such goods from the wite.

We now pass to the law relating to the punishment of particular kinds of theft.
At common law all larceny was either grand or petit. Grand larceny was the
stealing of property worth one shilling or upwards: petit larceny was stealing
property of less value. Grand larceny was a capital but elergyable felony down
to the reign of George IV. The Bill was framed upon the principle of making
the punishment of theft depend to a great cxtent upon the value of the stolen
property. On the whole, however, it has been theught better that the legal limit of
yunishment ought not to depend on the mere value of the property stolen. The Draft
ode accordingly veproduces in Part XXV the provisions of 24 & 25 Viet. e. 96 as
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regards punishments for stealing particular things. In order, however, to meet some
cases which are omitted, two provisions arc added punishing specifically stealing from
railways and stealing hy meaus of picklocks, false koys, and other such instrmments
(sections 263, 264). These provisions wie siggestod partly by well-known cases
which have occurred in this conntry and partly by similar provisions in the French
and German Penal Codes. The state of the existing law as to stealing or mali-
ciously injuring growing vegetable productions is very complicated ; an attempt to
preserve the effect of it und to adapt it to the enlarged definition of things capable
of being #tolen is made in seets. 244 wnd 267 of this Part. e seets. 404 and 405 in
Part XXXTV.

By the existing law, if auy one after stealing property in one countly carries it into
another, he is guilty of larceny in both, and may be tried in either. But if he steals it
out of the United Kingdom and brings it into England or Ireland lic commits no
offence in either country. Sect. 269 is intended to remedy thig, which seems a defect
in the law. Sects. 278 and 279 are takon from the existing Game laws, They are
added because thoy complete the subject, but no opinion is expressed us to them.

The provisions in Part XXVI as to fraud are principally re-enactmments of existing
statutes. In sect. 281 a few words are introduced in order to include the most common
species of frand.

Sect. 284 declares the common law s to a Couspiracy, hut provides an increased
punishment. '

The provisions in Part XXVII as to Robbery and Kxtortion re-cuact the existing
law, with the exception of sect. 296, which is new. At prerent a policeman or game-
keeper who levies blackmail under threats of accusing of larceny or poaching, if
criminally responsible at all, is only punishable with imprisonment and fine.

Part XXVIII re-enacts with some varvistions the existing Iaw as to burglury and
housebreaking.  The proposed enactments explain themselyes,

The most important alteration in Part XXIX * Receiving " ix that it extends
the existing law as to receiving stolen property, s0 as 1o make it apply o property
obtained Ly any mdictable offence, and also to the veceiving in_Kugland ov lrelaml
of property so obtained ont of the United Kingdont, an extension similar to that i
sect, 269,

The crime of Forgery, which is dealt with in Part XXX, was an offence at common
law, the punishment ot which was only fine and imprisoument. [t is not possible to
say precisely what are the documents the false making of which is forgery at common
law.  But by a great many different enactments passed at different times a great
many forgeries have been made felonies, and as such punishable with great severity,
The statute law was for the most part consolidated by the 24 & 25 Vict. c. 98. Like
the other Consolidation Acts, the Forgery Act assumes that the common law definition
of forgery is known. This definition, however, is a somewhat intricate matter
involving various questions as to the extent of falsification implied in forgery, the
character of tle intent to defraud essential to it, and the circnmstances essential Lo
the completion of the crime. These matters are dealt with in sections 313 to 317
both inclusive. They differ considerably in language, but not very materially in
substance, from the corresponding provisions of the Bill. The part relating to Forgery
contains an enumeration of the various classes of documents the forgery of which ia
punishable. They include all those which arc mentioned in 24 & 28 Viet. «. 9,
though not always in the same order or under the same names, They also include
a considerable number of documents (contracts, for instance, documents intended
to be produced in evidence, and false telegrams) which ure not included in that Act,
This Part makes provision for the forgery of some documents as to which it ig
doubtful whether to forge them is or is not & common law offence. T imally it contains
a _general clause (section 836) punishing the forgery of any document whatever
with intent to defraud the public or any person, or to pervert the course of justice,
or to injure any person, or to deprive any person of or prevent his obtaining any
office, &c. Wo believe that few, if any, cases would be punishable under this section
which would not be forgeries at common law. Theve ix a considerable difference
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between this Part and the corresponding chapter of the Bill. The general section
(seetion 336) corresponds very nearly toa similar provision in the Bill, which proposed
to subject offenders againgt its provigions to a maximum punishment of seven years
penal servitude instead of two years imprisonment with hard labour.  Suech an enact-
ment woulid have rendered unnecessary o considerable part of the enumeration of
documents contained in the Draft Code. The provision was regarded as objectionable
on the ground that it anthoriged a sentence of penal servitude for the forgery of various
docnments which were not defined. and the forgery of which could he ai.]lm_;'mmn. punighed
by fine and imprisonment only. The difference in length between the Draft Code and
the Bill 12 to a great extent due to the manmer in which, perhaps ar alandanti
saneteld, the former deals with each partieular forgery. In the result there will, we
believe, be but little practieal difference. The Draft Code adheres more closely than
the Bill to the existing law, and ig in these matters more explicit and detailed.

The provisions in Part XXXI as to Preparations for forgery are chiefly re-enact-
ments of existing statutes. In sect. 356 we have re-enacted 25 & 26 Viet. ¢, 88 as to
Trade Marks, omitting some clauses which seem not practical. Bect. 358 is new and
is intended to render punishable a elass of fraud which is believed to be not uncommon,

The provisions of Part XXXII as to Pergonation are also re-enactments of existing
Hfﬂ-tutﬂfﬁ;

The existing law as to offences against the Coin dealt with in Part XXXIII is
contained in the 24 & 25 Vict. c. 99. We have slightly altered the definition of Coun-
terfeit Coin 5o as to meet some difficulties which have arigen in practice. And we
have in gecta. 367 and 371 inserted provisions for punishing the making of fillets of
metal prepared for the purpose of being coined elsewhere, which at present is actually
done with impunity. The rest of this Part is substantially a re-enactment of the
existing law.

Part XXXIV ig founded on the provisions of 24 & 25 Viet. c¢. 97, in which the
word * maliciously " very frequently occurs. Section 351 is meant to give what we
helieve to be the legal effect of that word, The first portion of the section is intended
to meet such atate of facta as that in the case of Reg. . Child (1 C, C. R, 307), where a
man, who ot of malice to a fellow lodger made a bonfire of her furniture on the
floor of her room, not meaning that his landlord’s house should cateh fire, escaped
punishment, Under the proviso a tenant for years burning his landlord’s house
commits an offence, though in g0 doing he hurns his own leasehold, and a frecholder
Lurning hig own house eommite an offence if he does so with intent to defrand the
insurers. The rest of this Part re-enacts 24 & 25 Viel. e. 97, with little substantial
alteration.

Part XXXV re-enacts verbatim the English and Irish Fraudulent Debtors’ Aets.
The bankrupt laws in England and in Ireland are in some matters of detail not
identieal. It has been therefore thought better to reproduce the law as to each country
geparately.

Part XXXVI1 collects into ome body all offences congigting not in the actual perpe-
tration of erimes but in threats, agreements or eongpiracies, and attempts to commit
offences. The offence of being accessory after the fact is of the game nature. With
regard to threats, this Part adopta the provisiona of existing statutes, some of which
are at present confined to Irveland, but seem fit to have a place in the general statute
law of both countries. With regard to conspiracies and attempts, we proportion the
punishment. to the gravity of the offence which is the subject of the eriminal agrec-
ment or attempt, and a similar course 12 taken with regard to aceessories after the fact.
All these offences (except those taken from statutes confined to Ireland) were made
punishable by the Bill, though not in precisely the same manner. The arrangement,
too, was gomewhat different, the threats being placed in the chapters relating to offences
against person and property, snd the provisions as to attempis, conspiracies, and
accessories after the fact at the beginning instead of the end of the part of the Bill
which defined offences.

Trrue VIL—Procenuge.

Title VII and the corresponding part of the Bill relate to the Procedure in the
prosecution of indictable offences, from the commencement to the conelugion of the
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proceedings.  The Title beging by disposing of some general matters wffeeting the
whole course of the procedure. Section 428 gives to the judges a power to make rules
for rezulating the practice pleading and procedure under the Aect which may be highly
convenient in & variety of matters, and especially in the regulation of the practice npon
trials in the Queen’s Beneh Division either at bar or at Nisi Prius.

Section 430 declares positively that the civil remedy for any wrongful act shall not
be affected hy the fact that the act is a ecrime. This seems to be the existing law,
as laid down in Wells ». Abraham, T.. B. 7 Q. B. 354, and Osborne ». Gillett, L. R., 8
Ex. 83,

Section 431 abolishes the distinetion between felony and misdemeanour, and provides
that all indictable offences shall be tried in the same manner, except so far as special
provisions are made by the Draft Code with respect to treason, This seetionis qualified
hy several provisoes. In the first place. a certain number of offences will still
be designated felonies under the provisions of one or other of statutes remaining
unrepealed. It provides that the existing law as to arrest for such felonies shall remain
unaltered,  Disqualifications now attaching to felony are for the future to attach to
convictions for an offence involving dishonesty. The disqualifications referved to are
such as these: Persons convieted of felony cannot serve on juries (33 & 34 Viet. e. 77,
8. 10 [Eng.], 34 & 35 Viet. e, 635, s ]T{I}‘P.I}, nor retail wine (23 & 24 Viet, ¢. 27,
g 32) or spirits (33 & 34 Viet. e. 29, 5. 14), nor keep a beerhouse (3 & 4 Viet. ¢. 61,
8. 17), nor be brokers in London (33 & 34 Viet. . 60, 5. 6). It is further provided
that upon a convietion under the Draft Code for any offence which is now a felony,
the consequences which now attach to the same offence shall still attach though the
offence is no longer called felony; and further that any Aet unrepealed which refers
to an offence as felony or misdemeanour shall be deemed to apply to the offences to
which it would have applied if the Code had not been passed.

We have felt great diffienlty with regard to these provisions. They are undoubtedly
open to the grave objection that they retain, though only for a collateral purpose, the
existing distinetion between felony and misdemeancur, and will in certain eases neces-
gitate a reference to the common law and to unrepealed statutes, in order to ascertain
whether a erime fallz within the one deseription or the other. The diffienlty arises
mainly upon the provisions remaining in the statute book which attach to felonics
forfeiture and other consequences, in addition to the disgualifications hercinbefore
mentioned. To avoyd the difficulty would however invelve o new elussification of
offences, which we regard as impracticable, or an alteration of the law as laid down in
33 & M Viet. . 23, and the recasting of the provisions of several statutes which,
for the reasons already given, we deem it expedient to leave untouched. (See Note C
to the Report.)

Soction 434 states the cases in which Conrts of (Juarter Sessions are to have juris-
dietion, and supersedes 5 & 6 Viet. . 33, from whieh it varies but little. It empowers
the Courts of Quarter Sessions, however, to try burglaries and robberies of a elasa
punighable with penal servitude for life and flogging : but this is conpled with &
proviso that these courts are not to have power in any case to sei'tnco an offender
to he flopged, or to more than 14 years’ penal servitude. This is adopted from the
corresponding provision of the Bill as proposed to be amended by the Attormey General,
Many cases of burglary and aggravated robbery arve just as fit to bo tried at the
Quarter Sessions as cases of housebreaking or simple robbery, and the more serious
cases would under other provisions of the Draft Code be sent from those courts to the
851508,

Before examining the provisions relating to procedure in their order, it may be well
{0 notice an effeet which some of them when put together will have of abolishing all
local restrictions upon juriadietion. At present the jurisdiction of the criminal
courts is strictly local, though a great number of statutory exceptions enable parti-
cular offenders {ey. persoms who commit crimes at kea) to be tried wherever they
may happen to be found. We propose to extend this principle to all offenders
whatever.

If our suggestions are adopted, all courts otherwise competent avill have jurisdietion
to try all offenders brought before them, wherever the offences are committed. Any
magistrate will have jurisdiction to compel the appearance before him of all persons whao
have committed indictable offences within his distriet, or who are within his distriet,
having committed elsewhere any indictable offence triable in England or in Ireland,
as the case may be. Having obtained the offender’s appearance, the justice will be
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able to send him for trial to a eompetent court, and the High Court will have power
to vary by order the place of trial, it it thinks proper. In the Bill the provisions as to
the local jurisdietion of the courts and justices were brought together in a chapter
by themselves,  In the Draft Code they are introduced in various places, according to
a different method of arrangement, but the result is in each case the same.

A crime having been committed, there are at present four entirely different modes
of proceeding against the acensed person: He may be taken before a magistrate
andl committed for trial; he may, except in a few cases, be indicted by a grand
jury without being so committed ; he may in the case of homicide be com-
mitted and tried upon a eoroner’s inguisition; and in cases of misdemeanour he may
e pur upon his trial by a eriminal information, filed either by the Attorney General
v offieio, or, if the Queen’s Beneh Division so orders. by the Master of the Crown
(Mfice, at the instanee of a private person injured.

According to the ancient theory of the law, from which it #till derives its form,
the course is thiz: The Queen from time to time sends commigsionersz through the
country to hear and determine all accusations of crime, and to deliver the gaols.
The grand juries of the different counties accuse by way of presentment certamn persons
as offenders, and the aceusations are veferred to a petty jury by whom they are
digposed of.  The common practice is different 1 Suspected perzons are bronght before
a justice of the peace by the palice or by private complainants. The magistrate takes
the depositions of witnesses, and either discharges the prisoner or commits him for
trial. The necusation is put in the form of an mdictment and laid before the grand
jury, who having heard the evidence, determine whether the accused is to be put
on his trial or not.  The grand jury are still however in theory, the sole accusers;
Bat inasmneh  as they have long  eceaged to report matters within their own
knowledge and have come to act mpon information supplied by others, any one can
gend up a bill before them, aecunring any person of any offence whatever, with certain
specified exeeptinns.

The proceeding upon ecoroner’s inquizitions is a relie of fimes preceding the appoini-
ment of justices of the peace.  The coroner and his jury at that time had a power of
accusation concurrent with that of the grand jury, much as if a suspected person
could in the present day be put on his trial vpon the magistrate’s committal withont
any bill being found by the grand jury.

As to eriminal informations, they form a  mode of proceeding adopted in peculiar
cages, and call for no observation here.

In all common cases we think that of these modes of prosecution, that of initiating
ihe charge before a magistrate is by far the fairest and most satisfactory in every
way. It gives suspected persoms full notice of the case agamst them, and it enables
the jllﬂgf‘- and Jjury who ﬁna'l.]:_f ditie'u_‘r.'se_-. of the |}1'|_'u51_*t!u1-im|-fﬂ rlisc]iargc- their duties
with confidence that the whole matter has been properly prepared for their decision.
It i moreover the mode in common use.  All the othera have become exceptional,
and we think that, being the common course, it omght to be made imperative n all
CAREE,

Weo doubt whether the existence of the power to send up a bill before a grand
jury without a preliminary inguiry before a magistrate, the extent of this power, and
the facihities which it gives for abuse, are generally known. It is not improbable that
many lawyers, and most persons who are not lawyers, would be sarprised to hear that
theoretically there is nothing to prevent such a transaction as this:—Any person
might ga before a grand jury without giving any notice of his intention to do
so. He might there produce witnesses, who wonld bo examined in secret, and
of whose evidence no record would be kept, to swear, withont a particle of founda-
tiom for the charge, that rome named person had committed any atrocious crime.
1f the evidence appeared to ralse a prome facte case, the grand jury, who cannot
adjourn their inguiries, who have not the aceused person hefore them, who have
no means of testing in any way the evidence produeed, would probably find the
bill. The prosecutor would be entitled to a certificate from the officer of the eourt
that the indietment had been found. Upen this he would be entitled to get a
warrant for the arrest of the person indicted, who, upon proof of his identity, must be
committed to lll'iFHH il the mext aseizes. The person 50 eommitted would not b
entitled as of right to bail. if his alleged offence were felony,  Fven if he were
bailed, he would have no means of discovering upon what evidence he was charged,
and ne other information as te his alleged offence than he could get from the warrant,
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ag he would not be entitled by law to see the indictment or even to hear it read till
he was called upon to plead. He would have no legal means of obtaining the least
information as to the nature of the evidemce to be given, or (except in cases of
treason) even as to the names of the witnesses to be called againgt him ; and he might
thus be tried for hia life without having the smallest chance of preparing for his
defence, or the least information as to the character of the charge.

Of course in practice the convietion of an innocent man under such cirenmstances
would be practically imposaible. The judge would postpone the trial, the jury would
acqmt the prisoner, the prosecutor would probably be subjected to exemplary damages
in an action for malicions prosecntion: but it still remains that such is the law,
though it ecould not be put in foree without shocking the feelings of the whole
community, That such however is the law, subject only to certain exeeptions herein-
after mentioned, there can be no doubt.

Although the law is theoretically the same in Iveland, a salutary practice has
prevailed there, whereby if the accused has not been committed for trial, a private

rosecutor is not permitted to lay an indictment before the grand jury without the
eave of the presiding judge obtained in open Court.

The exeeptions we have referred to are consfituted by the statutes which provide
that it shall not be lawful to present an indictment against any person for perjury,
subornation of perjury, conspiracy, obtaining property by false pretences, keeping a
gambling house, keeping a disorderly house, or any indecent assault. or certain
offences under the Debtors Aet, 1569, unless the proseentor has been bound over to
prosecute or give evidemece, or unless the accused person has been committed to or
detained in eustody, or is bound by recognizance to appear to answer to the indiet-
ment, or unless the indictment is preferred with leave of the Court or of a judge
or the Attorney General, as in these statutes mentioned.

No far as it goes, this legislation appears to us wise and sound. On the one hand,
it secures to the person accused the fullest possible notice of the nature of the
charge agamst him and of the evidence on which 1t is to be supported ; on the
other, it does not invest the magistrate with an absolute veto on a prosecution.
It enables the prosecutor, if he thinks proper, to take the opinion of a grand jury as
to whether the aceused person should or should mot be put on his trial. It is,
however, impossible to defend on any principle which oceurs to us, the narrow range
of the provisions. Why are indecent assaults ineluded and other charges of inde-
cency, most easily made, most hard te refute, and commonly employed as the engines
of extortion, exeluded ! On what possible ground ean it be right that a man should
be at liberty to aceuse amother of murder, piracy, or arson without giving him
notice of the nature of the charge against him, whilst he iz obliged to give him
notice if he charges him with perjury or conapiracy ¢ Tt iz obvious that this legis-
lation was partial and tentative.

Ag to persons committed upon a coroner’s inguigition, the common though not
universal practice is to take a prisoner committed by the coroner before a magistrate.
We do not undervalue the coroner’s ingquest. but we see no reason why in eases in which
they result in a committal for murder or manslaughter, the suspected person should not
have a right by law to be tauken before a magistrate, and have the advantages which
other accused persons possess ; and upon the whole, we propose to extend the principle
of the Vexations Indictments Act to all offences whatever, except those which are
tried on criminal informations. Seetion 505 aceardingly provides that no one exeept
the Attorney General may prefer any bill of indictment unless he i3 hound over to
prosecute, or unless he has the written econsent of a judge of the High Court
or of the Attorney General, or of the Court before which the bill is to be preferred
to do so ; and section 506 enacts that henceforth no one shall be tried upon a corone’s
mmguisition, and that no grand _1111-:; shall present except upon a bill of indictment
duly sent before them. The effect of this will be that as a rule no one will, if the
Draft Code becomes law, be hable to be indieted without a preliminary inquiry being
first held before a magistrate.

We may here refer with approval to the exeellent practice so long prevailing in
Ireland whereby, generally speaking, all prosecutions are conducted under the direction
of the Attorney General as Public Prosecutor.

The provisions of the Bill upon this subject did not go so far as those of the Draft
Code, though they were intended to effect the same object. They left coroners’
inquests untouched, but they enacted that me one should indict another without going
before a magistrate, except upon conditions as to notice to the accused of the charge
and of the evidence against him of so stringent a kind that such a mode of prosecution
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would never or hardly ever have been adopted. The provisions of the Draft Code
seem simpler and more effectual.

Should these proposals be adopted the regular course of a prosecution would
consist of the following steps: -

(1) Procuring the appearance of the suspected person before a magistrate, either
by sumnary arresi, summons, or warrant :

(2) The preliminary hearing before the magistrate, resulting either in the discharge
or committal of the prisoner, and in the case of his discharge being followed or
not by the hinding over of the prosecutor:

(8) The preferring of the indictment before the grand jury:

(4) The trial :

(5) Proceedings by way of appeal subsegnent to the trial.

Kach of these matters 18 dealt with both in the Dratt Code and the Bill. In the
Draft Code they are arranged in the order just indicated. In the Bill the provisions
relating to the mdictment were placed at the end, as the subject was regarded as a
special one depending on considerations peculiar to itself. In the Draft Code this
matter ig inserted between the procecdings before the magistrate and the trial, as
this follows the order of time.

We proceed to comment upon the provisions of the Dratt Code in the order in
which they stand.

We propose in section 437 to empower magistrates, upon receiving information
that a erime has been committed, to summon witnesses and take evidence before any
person is charged. Tt appears highly desirable that this power should exist, as
evidence may often be available whilst the whole matter is fresh, which is lost sight
of during the interval which passes before any particular person is charged with the
offence. People able to give material information, and prepared to do so if legally
required, will often withhold it when they are questioned by persons who have no legal
authority to require it. We also extend (section 438) to some degrec the magistrate’s
power to grant search warrants.

Passing to the cage in which a charge is made against a particular persou; the first
step i8 to secure his attendance before the magistrate. This may be procured either
by summary arrest, by summons, or by warrant. The provisions of the Draft Code
and those of the Bill as to summary arrest closcly follow the existing law, with
alterations rendered necessary hy the aholition of the distinetion between felony and
misdemeanour.

With respect to arrest upon warrant we propose to make certain changes corre-
sponding to the changes which have been made in tho police organization of this country
gsince the Jaw upon the subject was lagt under the consideration of Parliament. As the
law now stands, if a warrant is issued in one county for the arrest of a suspected
person, it cannot (except in a very few cases) be executed in another county without
being backed by a magistrate of that county, who before backing it must be satisfied
upon oath of the genuineness of the signature of the justice whose name it bears. It
has been represented to us that this formality is useless and often mischievous; useless,
because it can be no protection against a forged warrant, as a person capable of
forging a warrant would not hesitate to commit perjury by swearing to its signature ;
mischievons, hecause it often causes delay which enables criminals to escape. The
practicc originated in times when constables were parish officers tnknown beyond
their own immediate neighbourhood. Since the general introduction of county police
it seems to have become useless. We propose accordingly that English warrants should
run all over England, and Irish warrants all over Ireland. On the other hand, we
propose that the execution of warrants everywhere should be confined to police con-
stables. This practice already exists, with some modifications, in Ireland, where it is
carried out by the Royal Irish Constabulary.

With regard to summonses we suggest no change, except that they should in all
cases be served by police officers. We have provided in section 440, with respect to
both warrants and summonses, that they should not be refused by a magistrate merely
because the alleged offender may be arrested without warrant. This we believe to
express the spirit, though it is not to be found in the letter, of the present law. We
are, however, informed that some justices tako a different view, and refuse in cases
of felony to issue either a warrant or a summons, leaving the person applying for
one to arrest the alleged offender on his own responsibility.

3

We now come to the preliminary hearing before the magistrate. The whole of th'
subject. including the way in which witnessos are to be summoned, the taking of thei®
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depositions, the committal or discharge of the aceused, his bail, the binding over of
the witnesses Lo attend at the trial, the transferring of documents to the proper olficer
of the courls of trial, are provided for in minute detail, for Kngland by 11 & 12 Viet.
c. 42, and for Ireland (except Dublin) by 14 & 15 Vict. ¢. 93, which latter Act provides
also for proceedings in summary cascs. We have re-cnacted in Parts XXXVIII and
XXXIX the provisions of these two statutes relating to indictable offences. In some
cases where there is a differenco in the practice of the two countries, we have thought
the Irish practice proferable, and have accordingly adopted it. We have added pro-
visions gimilar to, though not quite ideutical with, those of 80 & 31 Viet. ¢. 35, s. 6,
for taking the depositions of witnesses who may be discovered after the committal of
an accused person (see gection 466).  In this portion of the Draft Code afow modifica-
tions of the existing law arc introduced, but they are of comparatively little importance,
and are for the most part marginally noted. The offender having been committed for
trial, the mode and place of trial have next to be considered. The abolition of the
distinction belween felony and misdemcanour makes it necessary to determine the
cases in which the Attorney General may file a eriminal information. We propose
that he shall have power to do so in all cases not punishable by death or penal
servitude. _

With regard to the place of tral, the cxisting law iy founded in the main on the
theory of venme. The jury of the meighbourhood (wéciniw—wisne —venue) inform the
court of the crimes committed in their own district, and arc not supposed to know
what happens elsewhere. It is, however, qualified by numerous exceptions both by
statute and by common law. At common law, the Court of Queen’s Bench in the
cage of an indictment originating in or removed into that Court possessed the power
under certain circumstances to change the place of trial by a suggestion on the record.
This power was cxtended by what is known as Palmer’s Act, 19 & 20 Viet. ¢. 16, so
as to enable the Court to direct a caso to be tried at the Central Criminal Court.
Provisions having the same offect are to be found in 25 & 26 Viet. c. 65, as to the
trigl for murder or manslaughter of soldiers subject to the Mutiny Act. We propose
to extend the principle thus recognised to all cases, and to substitute for the present
mode of procedure the simpler one of obtaining an order from the High Court for the
change of the place of trial. The provisions on these subjects are contained in
Part XL, which also contains provisions for tral by special jury.

The Draft Code mext deals with the subject of indictments, the object being to
reduce them to what is really necessary for the purposes of justice. The law as it at
present stands is in the form of objectionable umwritten rules, qualificd by several
wide exceptions whieh modify some of their defects. These general rules require the
greatest minuteness in many matters, which need not be referred to here. Two rules,
however, may bc specially mentioned: (1) Indictments must not be double and cannot
be in the alternative; each count must charge one offence and no more: (2) All
material averments must be proved as luid. Although these rules have been consider-
ably relaxed in practice, the effect of them is that indictments run to n mest inordinate
length, and become at once so long and so intricate that it is hardly possible to under-
stand them, and that practically no one reads them but the counsel who draw and
the clerks who copy them.

The method employed 18 to take a section of an Act of Parliament and draw a series
of counts, each charging one of the offences which the section creates; and as a single
section often creales many offences hardly differing from each other except by very
slight shades of meaning, counts are inordinately multiplied in this manner. For
instance, in R. v Sillem (2 H. and (. 431), an information (which might have been an
indictment) charged certain persons in substance with having equipped for the Con-
federate States, then at war with the United States, u ship called the * Aloxandra.” The
information was framed upon 59 Geo. 3. ¢, 69, and contained 95 counts. The first
count charged an equipping with intent that the ship should be employed by certain
foreign states, styling themselves the Confederate States, with intent to cruise against
the Republic of the United States. Thoe second count, instead of the Republic of the
United States, mentioned the citizens of the Republic of the United States. The
third count omitted all mention of the Confederate States, and called the United
States the Republic of, &c. The fourth count was like the third, with the exception
of returning to the expression * citizens,” &c. Aftor giving various names to the
United States and Confederate States in the first eight counts, eight other counts were
added substituting * furnish” for “equip.” Eight more substituted “fit out” for
*“furnish.” In short. the indictment contained a number of counts obtained by
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combining every operative verb of the section on which it was founded with all the
other operative words.

The excessive stringency of the rules on the subject of indictments has been greatly
though romewhat capriciously relaxed by avariety of statutes, of which 14 & 15 Viet.
c. 100 is perhaps tho most extensive. By their provisions the necessity for cxcessive
particularity iz done away with in some cases, but is left untouched in others. Thus,
for instance, it is sufficient in an indictment for murder to charge that A wilfully,
feloniouwrly, and of his malice aforethought did kill and murder B, instead of sebting
out, as was formerly nccessary, the precise manner in which the murder was com-
mitted. [If the charge is not murder but obtaining goods hy falwe Pretences, the
particular false pretence nsed must be stated, and must be proved as laid, and a proper
averment that 1t was false to the knowledge of the accused must be introduced.
1t is qnite impossible to assign any reason whatever why indictinents for murder
should he drawn on one principle, and indictments for false pretences on another. The
explanation is that the mconvenienee of the principle which used to apply to both
cases happened to attract notice in the one case, and to escape unotice In the other.
Wo propose to deal with this matter, not by making any further oxcoptions to the
rules now in force as to indictments, but by altering the rule itself, and substituting
for it the rule stated in section 482, the most important part of which is in these words:
* Every count of an indictment shall contain and shall be sufficient if it contains in
‘ substance a statement that the accused has committed some offence therein specified.
' Buch statement may be made in popular language without any technical averments
“ or any allegation of matter not essential to be proved.” We make in other sections
a variety of provigions which we hope will render all future indictments perfectly simple,
though sufficient to define the matter to be tried, and to form the basis of a record
of the trial.  In tlie matter of indictments the Bill went further than the Draft Code.
1t proposed substantially to abolish the thing, though the name was to be rotained.
The indictment was to consist of a form in two columns, the first column containing
u reference to the cnactment against which the offence was alleged to have been com-
mitted, and the second containing a short particular of the offence. The practical
difference betweon the Bill and the Draft Code was inconsiderablo, so far as tho
mtroduction of simplicity into indictments is concernod.

-~

-

Tart XT.1I, which relates to preferring indietments, containg the provisions already
reforred to, which are intended to do away with the law of venue, They also deal with
another matter which must he shortly mentioned. [If an indictment is found against
a person who cannot be apprehended-—if, for instance. he goes to a foreign country—the
ultimate process against him is outlawry, which has all the effects of a conviction,
including that of forfeiture abolished in all other cases. This process has beocome
practically obsolete. and in these times in which extradition treaties have been very
generally adopted, 1t 1s less likely to be of use than formerly. We accordingly propose
to abolish it. The Bill made the same proposal, but added by way of substitute,
provisions which would have enabled the Crown to make a man who ahsconded from
justice a bankrupt, and to take possession of the surplus of his property after paying
his debts. We do not think this will be necded, and weo propose therefore to aboligh
vutlawry stmply.

Part XLITT deals with the Trial. It does not (as the Bill did) 2o in minute detail
through evory part of it, but notices those parts only on which the law appoars to require
statement or altoration. Several alterations made in tho law are taken from recent
tegislation with regard to Ireland.

Sections 518, 519, and 520 state the law as to going through the panel, introducing
mto England some of the provisions of 39 & 40 Viet. c. 78 (as to Ireland), and providing
that the number of jurors to be peremptorily challenged shall henceforth be thirty-five
in cases of treason. twenty in cases where the accused might upon conviction be sen-
tenced to penal servitude for life, and six in all other cases. Some alteration is made
nocessary by the abolition of the distinction betweon felony and misdemeanour; and
what we suggest is something hetween the present Englsh and the present Irish
system. In England there are twenty peremptory challenges in all folonies, and none
in any misdemeanour. 1In Ireland there are twenty in felony, and six in misdemeanonr.
Section 531 abolishes juries of matrons, where pregnancy is pleaded, and substitutes a
medical examination ; section 525 enables the court to adjourn or postpone the trial in
order to vbtain the attendance of any witness whose testimony appears material. This
alteration is one of considerable importance. : .
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Section 526 permits Admissions to be made in a criminal trial. At present if the
accused is proved before his trial to have made an admission, it is evidence againgt him ;
but though he offers to make the same admission in court, it is thought that in cases
of felony the judge ix obliged to refuse to let him do so.

Section 532 gives the court a discretion as to allowing the jury to separate onm an
adjournment, except in capital cases. At present the practice is that they may scparate
in cases of misdemeanour, but not in cases of felony. Section 535 allows the court to
direct that the jury should have a view, which 18 already permitted by statute in
Ireland (39 & 40 Viet.c. 78, s. 111).  Section 536 enables tho court to take a verdict
on Sunday. This provision was suggested by the case of Wingor » R., in which it
was stated as one reason for discharging the jury late on a Saturday night that if
they agreed to their verdiet on Sunday, the verdiet conld not be taken till the Monday.

Section 537 preserves the power of staying proceedings always hitherto possessed, by
the Attorney General, and at present exercised by entering a nolle prosequi on the
record. :

We have passed over scction 523, which enables the accused to offer himself as a
witness. The Bill contamed a clause (section 368) enabling the accused to make an
unsworn statement on his own behalf, and subjecting him to cross-ecxamination of a
restricted character. For this we have substituled seetion 523, which renders the
accused and the husband or wife of the accused competent witnesses for the defence.
As regards the policy of a change in the law so important, we are divided in opinion.
The considerations in favour of and against the change have been frequently discussed
and are well known. On the whole we are of opinion that, if the accused is to be
admitted to give evidence on his own behalf, he should do so on the same conditions
as other witnesses, subject to sonie special protection in regard to cross-examination.

Part XLIV deals with the subject of Appeal in eriminal cases. There are several
important alterations in the existing practice suggested by the provisions in this Part,
which we have prepared for consideration, without expressing any opinion as to how
far 1t may be judicious to adopt them. In order to explain their precise effect, it is
necessary to make some introductory observations on the state of the law as it stands.
The procedure under the existing law subseguent to a trial, and in the nature of an
appeal, may be arranged under three separate heads. These are, first, proceedings in
error ; secondly, cases for the Court of Crown Cases Reserved; thirdly, motions for a
new trial.

Proceedings in error are proceedings by which the Queen’s Bench Divigion of the
High Court 1s called upon to reverse a judgment on the ground that error appears
on the record,—a writ of error being granted only on tho Attorney General’s fiat. An
appeal lies ultimately to the House of Tords. The record, however, is so drawn ujp
that many matters by which a prisoner might be prejudiced, indeed the matters by
which he is most likely to be prejudiced, would not appear upon 1t; for instance, the
improper reception or rejection of evidence, or a misdirection by the judge would
not appear upon the record. This remedy therefore applies only to questions of law,
and only to that very small number of legal uestions which concern the regularity
of the proccedings themselves, e.g., an alleged irregularity in e¢mpaneclling the jury
(Mansell ». B.), or in discharging a jury (Winsor v. R.), or a defect appearing upon
the face of the indietment (Bradlaugh ». R.). The result is that the remedy hy
writ of crror 18 confined to a very small number of cascs of rare occurrence. It must
be added that the procedure in writs of error 1s extremely techunical. It is necessary
in such cases to Jraw up the record, and this is an extremely formal and prolix
document, though the materials from whieh it 18 compiled are simply short notes in a
rough minute book kept by the officer of the court. When the record is drawn up the
Court of Appeal cannot look beyond it, but 1s tied down to the matters expressly
entered in it.  The procecdings on special verdicts and demurrers to evidence have
practically fallen into disuse.

The second mode in which proceedings in the nature of an appeal may be taken is
upon a case stated by the judge for the Court for Crown Cases Reserved. Up to the
year 1848 it was the practice, if any question of law which would not appear on the
record arose at a criminal trial at the assizes, for the judge who tried the case to stato
the point for the opinion of all the judges, by whom it was afterwards considered and
determined, no reasons for the determination being given. If the judges thought that
the convietion was wrong, the person convicted was pardoned. There was no mode of
reserving cases which arose at the quarter sessions. By 11 & 12 Vict. c. 78, a Court for
Crown Cases Reserved was instituted, composed of the judges of the three common law
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courts ov any five of them, a Chief Justice or the Liord Chief Baron being ouc. Upon the
construction of the Act it has been considered that, if a difference of opinion oceurs
between the five judges, the minority are not bound by the majority, but the matter
must be referred to the whole body,—a course which is on many obvious grounds
inconvenient. The existing power of appeal on a point reserved is only on behalf of
the accused. The consequence is that the judge cannot reserve a question, unless he
rules it against the accused, notwithstanding his own opinion may be that, though the
point is doubtful, it should be decided in favour of the accused; and if ultimately it
1% determined that there has been an improper ruling against the aceused, on some
point of perhaps very littlo importance, or that some evidence, perhaps of little weight,
has been improperly received or rejected, the Court of Appeal must avoid the convietion,
and has no power to grant a new trial. The procedure is, however, extremely simple
and free from technicality. No record is drawn up, and the judge who reserves the
point states a case in simple langunage. .

The third proceeding in the nature of an appeal is a motion for a new trial. This
is confined to cases which have ecither originated in or have been removed into the
Queen’s Bench Dhvision, and as it seems (R. v. Bertrand, L. R. 1 P. C. 520, disapproving
of R. v. Secaife, 2 Den., 281) to cases of misdemeancur. A defendant who has been
convicted may move for. a new trial in these cases as in a civil case, but the decision
of the Queen’s Bench Division is final.

Tt seems to us that in order to form a complete system these various forms of
proceeding ought to be combined. For this purpose we propose, in the first place, to
constitute a single court of Criminal Appeal closely resembling the Court for Crown
Jases Reserved, but with two important differences. We propose that, as in other
courts, the minority shonuld be bound by the majority. A court composed of fifteen
judges is inconveniently large. Tf on a point of tmportance a court of five should be
divided, it might be desirable that a further appeal should be possible. We accordingly
propose that the court should have power to permit an appeal to the House of Lords.

‘We do not interfere with the present practice as to trials in the Queen’s Bench
Division, and we propose that in the case of such trials the Queen’s Bench Division
should be the Court of Appeal, and that it should have power to give leave to appeal
to the House of Lords. '

As to the power to appeal and the cages iu which an appeal should lie, the Draft
(lode proposes to make considerable changes in the existing law as regards both matter
of law and matter of fact. With regard to matter of law, the judge has at present
absolute digeretion as to reserving or not reserving questions which arise at the trial
and do not appear on the record. This we think ought to be modified. We propose
accordingly that the judge shall be bound to take a note of such questions as he may
he agked to reserve. unless he cousiders the application frivolous. If he refuses to
grant a cage for the Court of Appeal, the Attorney General may in his diseretion grant
leave to the person making the application to move the Court of Appeal for leave to
appeal, and the Conrt may direct a case to be stated. The Court on hearing the case
argued may either confirm the ruling appealed from, or grant a new trial, or direct
the accused to be discharged; in a word, 1t may act in all respects as in a civil action
when the question is one of law, and that on the application of either side. This in
some ways is favourable, and in others unfavourable, to accused persons. By the
existing law the prisoner’s right to appeal on a point of law is, generally speaking,
subject to the absolute dixeretion of the judge ; but if he is permitted to appeal, and if
the Court above decides in his favour, the conviction is quashed, although in a civil
case he would gain nothing but a vight to a new trial. Under section 542 the prisoner
would be able to appeal, with the leave of the Attorney General, against the will of
the judge, but it he succeedod he would in many cases only obtain a new trial. If the
matter appealed upon was a mere irregularity, immaterial to the merits of the cage,
the Court of Appeal wonld have power to sot it right. All this would diminish the
value of the right of appeal to prisoners, though it would increase its extent. Tt
must be observed, too, that the right of appeal on questions of law is given equally
to both sides. The Commissioners as a body express no opinion on the expediency of
this. If it is thought proper to confine the right to the accused, the alteration of a
few words In the section would effect that object. In dealing with appeals upon matter
of law little 33 wanted beyond an adaptation of the existing law.

It is raore diflicult to provide in a satisfactory way for an appeal upon matters
of fact. It is obvious that the only practicable means of giving such an appeal
is by permitting convicted persons to move under certain circumstances for a
new trial, either on the ground that the verdict was against the evidence. or on the
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ground that the verdict has been shown to be wrong by facts discovered subsequently
fo the trial. If the ground on which a new trial is sought for is that the verdict was,
against the evidence, the case 18 comparatively simple. In such cases the judge before
whom the case was tried onght to have power to give leave to the convieted person to
apply to the Court of Appeal for a new trial. If the conviet had an absolute right to
make such an application, it would be madc whenever the convict could atford 1t. By
making the leave of the judge who tried the case a condition for such an application,
such motions would be practically confined to cases in which the judge thought the
jury had been harsh towards the prisoner. However, when the application was made
the Court of Appeal could deal with it as n civil cases.

A much more difficult question arises in relation to cases which oceur from time to
time, where circumstances throwing doubt on the propriety of a conviction are diseoverad
aftor the conviction has taken place. In these cases 1t was provided by the Bill that the
Secretary of State should have power to give leave Lo the person convicted to apply to
the Court of Appeal for a new trial. Upon the fullest consideration of the subject we
do ot think that such an enactment would be satisfactory. In such a case the Court
of Appeal must sither hear the new evidence itself, or have it brought Dbefore it upon
affidavit. In the former case the Court would substantially try the case upon.a motion
for a new trial, and this is opposed to the principle of trial by jury. In the latter case
they would have no materials for a satisfactory decision. It is impossible to form an
opinion on the value of evidence given on affidavit and ex perte until it has been checked
and sifted by independent inquiry. Such duties could not be undertaken by a Court of
Appeal. If the Secretary of State gave leave to « convict to move the (lourt of Appeal
for @ mnew trial on evidence brought before the Court by affidavit, the only well-
agcortained fact before the Cours would be that the Secretary of State considered
that there were grounds for such an application. This would wmake it difficult to
refuse the application. The Secretary of State would be responsible only for granting
leave to move the Court for a mew trial. The Court, in granting a new trial, would
always in fact take into account thej opinion indicated by the Secretary of State's
condact. It must also be remembered that a court of justice in deciding upon such
applications would, in order to avoid great abuses, be obliged to bind itself by strict
rules, similar to those which are enforced in applications for new trials in civil cases
on the ground of newly-discovered evidence. Such applications cannot be made at all
after the lapse of a very short interval of time, and are not, granted if the applicant has
been guilty of any negligence; and this stringency is essential to the due administration
of justice and to the termination of controversies. Lt would be unsatisfactory to apply
such rules to applications for new trials in criminal cases. No matter at what distance
of time the innocence of a convicted person appeared probable,—no matter how grossly
a man (suppose under sentence of death) had mismanaged his case, it would be
impossible to refuse him a fresh investigation on the ground of such lapse of time or
mismanagement. Cases in which, inder some peculiar state of facts, a miscarriage of
justice takes place, may sometimes though rarely occur; but when they occur it is
under circumstances for which fixed rules of procedure cannot provide.

Experience has shown that the Secretary of State s & better judge of the existence
of such circumstances than a court of justice can be. He has cvery tacility for
inquiring into the special circumstances ; he can and does, if necessary, avail himself
of the assistance of the judge who tried the case, and of the law officers. The position
which he occupies is a guarantee of his own fitness to form an opinion. He is fettered
by no rule, and his decigion does not form a precedent for subseyuent cases. We do
ot see how & better means could be provided tor inquiry into the circumstances of the
exceptional cases in question. The powers of the Secretary of State, however, as to
disposing of the cases which come before him are not as satisfactory as his power of
inquiring into their circumstances. He can advise Her Majesty to remit or commute a
sentence ; but, to say nothing of the inconsistency of pardoning a man for an offencc
on the ground that he did not commit it, such a course may be nnsatisfactory. The
result of the inguiries of the Secretary of State may be to show, not that the conviet 1s
clearly innocent, but that the propriety of the conviction is doubtful ; that matters
were left out of account which ought to have been considered; or that too little
importance was attached to & view of the case the bearing of which was not sufliciently
apprehended at the trial; in short, the inquiry may show that the case is one on
which the opinion of a second jury ought to be taken. If this is the view of the
Secretary of State, he ought, we think, to have the right of directing a new trial ou
his own undivided responsibility. Such a power we accordingly propose to give him hy
section 545.

With respect to the materials to be laid before the Court of Appeal we propose to
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abolish the present record. It is extremely technical and gives little real informstion.
Instead of it, we propose that a book to be called the Crown Book should be kept by
the Officer, which should record in common language the proceedings of the Court.
In practice the record is hardly ever made up, and if 1t is necessary to make it up, the
cfficer’s minute book affords the only materials for doing so. Our proposalis practically
to substitute the original book for the record which is made up from it, and is merely
a technical expansion of the original.

‘We also propose that the Court of Appeal should have power to call for the judge’s
notea, and to supply them if they are considered defective by eny other evidence
which may be available,—a shorthand writer's notes for instance.  We consider the
statutory recognition of the duty of the judge to take notes as a matter of some
importance. Upon the subject of appeal there is not much difference between the
Draft Code and the Bill. The provisions of the former are more simple.

Part XLV relates to costs, some provision us to which is rendered necessary by the
abolition of the distinction between felony and misdemecanour. As the law now stands,
costs may be allowed in all cases of felony, and in all misdemeanours indictable under
any of the Consolidation Acts of 1861; also (by 7 Geo. 4. ¢. 64) for assaults with
intent to commit felony, attempts to commit felony, riots, misdemeanours for receiving
stolen property knowingly, assaults upon peace officers in the execution of their duty
or upon persons acting in their aid, neglect and breach of duty as a peace officer,
assaults committed in pursuance of any conspiracy to raise the rates of wages, indecent
exposure, perjury and subornation of perjury; also (by 14 & 15 Viet. c. 85, 8. 2.) In
cases of abduction, conspiracy to accuse a person of felony and conspiring to commit
a felony,—in short, in all the commoner misdemeanours. The law as to costs in Ireland
ig substantially the same, though it is in practice differently administered by reason
of all prosecutions being conducted by the Crown Officers. We propose that costs
should be allowed in all cases of prosecutions for offences ineluded in the Draft Code,
and that the accused shall be liable to be ordered to pay the costs in all cases if he
is convicted. . He is now subject to this liability upen & conviction for felony.

Finally, section 551 makes an alteration in principle on the existing law, to which
we call attention. Where property has been stolen, no change in the property is pro-
duced by the theft, but a boud file purchaser in market overt acquires under the
common law a property superior to that of the true owner. By the general law
merchant a lond fide purchaser of a negotiable ingtrument, though it may be from a
thief, acquires a property superior to that of the true owner. By the common law,
where property has been parted with under a contract obtained by fraud, the property
passes, though it may be reclaimed and the contract rescinded; but the right of a
bond fide purchaser for value before rescission is superior to that of the former owner.
And by the Factors’ Acts purchasers from agents entrusted with goods or the title to
goods acquire a title superior to that of the true owner. The existing statute law,
24 & 25 Viet. c. 96, 8. 100, however, rewards one who prosecutes with success by
depriving the innocent purchaser in market overt, and the innocent purchaser of property
obtained by a contract not yet rescinded, of the property which they have mnocently
acquired® ; yet at the same time the enactment excepts the cases of negotiable instru-
ments and _property pledged or sold by agents within the Factors’ Acts. If there is
any ground for these exceptions other than the fact that the mercantile clagses who
would suffer without them are vigilant and powerful, we cannot Perceive it. We think
that it is just and politic to protect the interest acquired by bond fide purchasers in all
cases, and that it is a vicious principle to reward a prosecution at the expense of a
third person. But at all events the rule should he uniform; and we suggest, as will
be seen by smect. 551, that the order of restitution should be effectual to put the person
in possession who appears to the Court to be justly entitled to the property, but not
to deprive the other claimant of his right to bring an action to recover it.

The only remaining observation we have to make is, that most of the forms ap-
pended to the Draft Code in the first Schedule are adapted from the Irish Act, 14 & 15
Viet. c. 93. They are considerably shorter and plainer than those which are appended
to 11 & 12 Viet. c. 42.

The repealing Schedule repeals in whole or in part Bixty-seven statutes of the
Parliament of England and Great Britain, or the United Kingdom, and fifteen statutes
of the Parliament of Ireland, the provisions of which the Code would supersede.

* In Moyee v, Newington, L. R., 4. Q. B. Div. 32,  construction is put on the section which, if sustained,
would render the alteration proposed less nececsary. It is, however, as it seems to us, hetter to put an end
to all doubt. o
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It is not without much diffidence that we present to Your Majesty the result of our
labours. It may bo that some inaccuracies, omissions, and imperfections may be dig-
covered, and we would be well content that our work could be subjected to a scrutiny
as close, and a consideration as candid and painstaking as we have applied to the
Bill submitted to us for our repart. But we arve at the same time convinced that
however carefully a Code of Criminal Law may he fl*amed, much risk of cccasionai
miscarriage must at first be incurred. "If codification is postponed until some proposed
Codo has boen pronounced perfect, or nntil desultory and irvespousible criticism has
been exhausted, the accomplishment of the work will be indefinitely deferved.  In fact
tho merits or defects of a well-considered Code can only be ascertained after it has
become law, and has heen interpreted under the sanction of judicial responsibility.

All of which we humbly submit to Your Majesty.

{Migned) BLACKBURN,
CIIARLES R. BARRY.
ROBERT LUSH.
JAMES FITZJAMES STEPHEN.
H. Cowir, : i
Secretary,
12th Juue 1875,

M sul. : i
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Note A to page 10.

There can be no doubt that a man is entitled to preserve his own life and Himb;
and on this ground, he may justify much which would otherwise be punishable.
The case of a person setting up as a defence that he was compelled to commit a
crime 18 one of every day occurrence. There is no doubt on the authorities that
compulgion is a defence where the crime i3 not one of a heinous character. But
killing an innocent person, according to Lord Hale, can never be justified.  He lays
down the stern rule: “If a man be desperately assaulted and in peril of death, and
“ cannot otherwise escape, unless to satisfy his assailant’s fury he will kill an innocent
* person then present, the fear and actual force will not acquit him of the erime and
* punishment of murder, if he commit the fact ; for he ought vather to dic himself than
“ Il an tunocent.” ) ‘

On the trials for high treason in 1746, the defence of the prisoners was in many cases
that they were compelled to serve in the rebel army. The law was laid down somewhat
more favourably for the prisoners than it had been before, as the defence of compulsion
was stated to apply not merely to furnishing provisions to the rebel army, but even to
joining and serving in that army. It was laid down (see Foster 14} that “The only
“ force that doth oxcuse is a force upon the person and present fear of death; and this
“ force and fear of death must continue all the time the party remains with the rehels.
“ It 18 incumbent on every man who makes force his defence, to show an actual foree,
“ and that he quitted the service as coon as he could.” It iz noticeable that though
most of those who set up this defence must have fought in actnal hattle and must
have killed, or at least have assisted in killing the loyalists, and so brought themselves
within the stern rule laid down by Hale, 1t was never suggested that this made a
difference. The Indian Commissioners proposed in the first draft of the Indian Code to
make compulsion in no case a defence, but to have it merely a ground for appealing to
the mercy of the Government. Their reasons are to be found in the note at pp. 134-5.%
The Indian Code as pablished contains a section (clause 94) more lenient than that
originally proposed, but more sovere than that laid down in Foster. We have framed
section 23 of the Draft Code to express what we think iz the existing law, and what
at all events we suggest ought to be the law.

But compulsion is only one instance of a justification on the ground that the act,
otherwise criminal, was necessary to preserve life.

A case of frequent oceurrence is wherc a thief says he was starving and counld not
save his life unless he stole. Lord Hale, after stating the rule laid down by some
casuists that this was justifiable, says emphatically, ““I do therefore take it that whero
““ persons live under the same civil government as heve in England, that rule, at Teast
“ hy the laws of England, is false; and therefore if a person being under necessity for
“ want of victuals or clothes shall upon that account clandestincly and animw furand]
““ steal another man’s goods, it is felony.” And he gives an excellent reason: Men's
“ properties would be under a strange insecurity, being laid open to other men’s
““ necessities, whereof no man can possibly judge but the party himsclf.”

But Lord Hale admits that this general principle is subject to some exeeptions. e
says, “Indeed this rule *in cusu cwtiemm necessitatis omaia sunt communia’ does hold in
“ some particular cases, where by tho tacit consent of nations, or of some particular
“ countries or societiesit hath obtained. * * By the Rhodian Law and the common
“ maritime custom, if the common provision for the ship’s company fail, the master
“ may under certain temperaments break open the private chests of the mariners or
“ passengers and make a distribution of that particular and private provision for the
% presorvation of the ship’s company.” +

Such cases have frequently happened, and the law has been settled as to them.
But ingenious men may suggest cases which, though possible, have not come under

* Penal Code prepared by the Indiau Law Commissioners, published by command of the Governor-General
of Indis. Hertford, 1851. .
t 1 Hale, 54, 55.
¥2
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practical disengsion in courts of justice. Casuists have for centuries amused themselves,
and may amure themselves for centuries to come, by speculating as to the moral duty of
two persons in the water struggling for the posscssion of a plank capable of supporting
only one. If ever such a case should come for deeision hefore a court of justice (which
is improbable), it may be found that the particular circumstances render it easy of
solution.  We are certainly not preparved to suggest that necessity should in every case
be o justification. We are cqually vuprepared to suggest that necessity should in no
carc be o defence; we Judge it better to leave sueh questions to e dealt with when,
if cver, they arise in practice by applying the principles of law to the circumstances of
the partienlar cusc,

Note B to page 11.

The proposition that the foree used in defence of person, liberty, or property must
be proportioned to the injury or mischief which it is intended to prevent, is in our
opinion one of great importance, yet it seemx not to have commended itself to the
minds of highly respeetable authorities.  We think it right first to call attention to
the mode in which the subjeet wag dealt with in Lord 8t. Leonards’ Bill. The first
part of scet. 88 of that Bill wax as follows:  Ilomieide shall be justifiable where one
“ 1n lawfnl deferce of his person repels force hy force, and using no more violence
“ than he has reasonable eause for believing to be necessary for the purposce of self
“ defence, kills the assailant.”  Tad this been passed unaltered into law, it would have
justified cvery weak lad whose haiv was about to be pulled by a stronger one, in
shooting the hully if he could not otherwise prevent the assault.

Again. Beet. 90 says, * Homicide shall be justifiable” (not merely reduced from murder
to manslaughter) © where one in defence of moveable property in his lawtul possession
repels foreo by foree, and using no more force than he has reasonable cause for helieving
to be neeessary for the defonco of such property agamst wrong, kills the wrong-doer.™
T two ronghs who each elvimed a game-cock, and nsisted on taking it home, guarrelled,
and the weaker stabbed the stronger to the heart, this would, if made law, have
justified the slayer, if he turned out 1o he the rightful owner of the bird, and could
not otherwise have nrevented its being taken away.

And Secet. 91 says,  Homieide shall o justifiable where one in defence of house or
land in hig Luwful possession, resisting o person endeavouring by foree to entor into or
upon such house or land, repels foree by foree, and using no more foree than he has
reasonalle cause for helieving to be necessary for the defence of his possession, killy the
wrong-doer.”

Ti is the more wingular that this last clango should huve heen drawn as it is, beecause
Lord Tenterden in a case which at the time attracted much attention laid down Jlaw
diveetly opposed to il. It was the case of R. v. Moir, tried bofore Lord Tenterden at
Chelmsford, A full report of the evidence, and an imperfect report of Lord Tenterden's
suming up, aro to be found in the Anmwl Register for 1830, vol. 72, p. 344.  Mpr,
Moir having ordeved some fighermen not o trespass on his land by taking a short cut,
found the deceased and others persisting in going across. Ho rode up to them and
ordered them back.  They refuged to go, and there was evidence of angry words, and
gome shight evideneo that the deceased threatoned to strike Mr, Moir with a pole.  Mr.
Moir shot him in the arm, and the wound uwltimately proved fatal. Before the man
died, or indecd was supposed to he in danger, Mr. Moir avowed and justified his act,
and said that m sinilar eircumstances he would do the sane again.  This land, he said,
wag lis castle, and as he could not without the use of fire-arms prevent the fishermen
from persisting in their trespass, he dud use them, and would usc them again,
Lord Tenterden took a very different view of the law. He told the jury that the
prevention of such a trespass could not justify such an act, and he seems to have left
to themn as the only justification which on these facts could arise, the question whether
the prisoner was in reasonable apprehension of danger to his life from the threats of
the dececased.  Mr. Moir was found guilty of murder and executed.

It seems to us strange that thesc startling provisions passed without observation

through the Seleet Committee, and were unnoticed by any of the judges except Mr,
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Justico Coleridge, who, however, did not dwell on them, but merely made them the
subject of a passing remark.

It would of course follow that if homicide was, imder the erreninistances mentioned
in these three sections, justiftable, any less degree of violence, howover great, would he
justifiable also; and such appears to have been the view of the law taken by the
Commissioners who framed the first draft of the Indian Code, wud who in an eloquent
passage direeted to another purpose say, = That o man who deliberately kills another in
“ order to prevent that other from pulling his nose should he allowed (o go absoluiely
“ nnpunished would be most dangerous.  The law punishes and ought 1o punish such
“ killing. But we cannot think that the law ought to pnnish sueh killing as morder.”
In this we agree; the provocation would be suffieient, gencrally, to veduce the evime to
nmanslanghter.  But thoy procecd, “For the law itsclf has cnconraged the slayer to
« inflict on the assailant any harm short of dcath which ay Dbe necessury tor {he
“ purpose of repelling the vutrage,—to give the assallant 0 cut with a tnife across the
“ fingers, which may vender Iis right hand uscless to Tim for hfe, or to harl him
“ down slairs with sneh force as to break hig leg.  And it scoms difficult Lo coneeive
“ that ecirenmstances which wonld bhe a full justification of any violenee shovt of
« homicide, should not be a mitigation of the guilt of howicide.  'That o man shouold
“ be merely excrcising a right by fracturing the skull and knocking ont the oye of an
“ gasailant, and should be guilty of the Lighost crime in the code if he kills the rane
"« aggailant, —that there shonld be only a single step beltween perfect impunity and
“ liability to capital punishment seoms unreascuable. In a ease tn which the law
“ itself empowers an mdividual to inflict any harm shorl of death, it ought hardly, wo
« think, to visit Iim with the highest poishment i0 he infliets death.”

If we thouglit that the common law was such as is heve supposed, we shonld withont
hesitation suggest that it shonld be altered. But we think that such is not and never
was the law of England. The law discourages persons from taking the law into thew
own hands. Still the law does permit men to defend themselves.  Fem o aepelle:
licet modo  fiek modecwanine  ivevlpalee tulelie, s ad swiendam chidicton, sl
propulseadai figfiwriin— Go. Lit., 1{5"2 . And when vio_}lenco IS used for the purpose of
repelling a wrong, the degree of violence mnust not be disproportioned 1o the wrong to
be prevented, or it is not justitied. -

There iz no cage that we are awarc of in which it has beenn held that homicide
to prevent merc trespass s jusiifiable. The question raisod Tas always Deen,
whether it was murder, or reduced by the provocation to manslaughter.  Amwl whes
death has not ensaed, the lomins of pleading, whiel had the advantage of bringing the
principles of Taw to a precise issue, show wiat the privciple was.  fn an u-l_'npt_zéa,l of
Mayhem, the form of the plea of son assanlt demesne was that * the appellant macde
« an assanlt upon the appellee and him then and theve wounld have beaten woundod
“ gnd maimed vnless he had forthwith defended Limsell against the appellant, and so
s the ill which the appellant suffered was from lis own proper assaule and i defunco
“ of the appellee :”-~Coke's Bntrios, 526, Less than this was not a defence,—see Cook
v. Beale, 1 Ld. Ray. 176, Ta 1landeock v. Baker, 2 Bow & 170 260, a plea justitying
the breaking of the plaintiff's dwelling-house, assanlting him thevein, heating him, and
Imprisoning him on the grannd that plaintil was abont to kill his wife, and that all tha.
was done was for the purpose of and necessary to prevenl his doiug so, was held good
after verdict. And we take it to e elear that cven Killing the intruding eviminal,
if necessavy to prevent a crime of this maguitude, would be justifiable ;5 but not if
it were to prevent a common assanlt.

But the defence of possession either of goods or land agaiust a merv trespass, 1oy a
crine, does not, strictly speaking, justity cven a breach of the peace. The party in
lawful possession may justify gently laying his hands vn the trespasser and requesting
him to depart. It the trespasser resints, and in go doing assaults the party in possession,
that party may repel the assault and for that purpose may unse any forde whicl he
would be justiied in nsing in defence of his person. As s accurately said in 1 Rolle’s
Abt. Trespass G 8, **a justification of a battery i defence ol possession, though i
« grose in the defence of the possession, yetin the end it is the defence of the person.”

Some misapprehension may have arvison from the nunerous cases decided, on the
9 (Geo. 4. ¢. 31, 5. 11., in which persons indicted for wounding with intent to do grievous
bodily harm were held entitled to an acguittal, on ity coniug onb in evidence thai there
was on illegality or informality in an arrest, or some other provocation disproportioned
to the degree of violence uged. See R. v. Hoad, 1 Moody, C.C. 281, And it may have
been supposed that these are authorilies that the violemce was absolutely jostified.

s
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But this is from not observing that the effect of the enactment then in force, was
that if wounding was inflicted under such circumstances that if death had ensued
therefrom the offence would not have amounted to murder, the person indicted should
be acquitted of felony. That provison was repealed in 1838, and since that time the
course of practice has, we believe, been to leave it to the jury with proper explanations
and directions, to say whether the wounding was disproportionate to the injury which
it was intended to prevent. The cases in which this d8vtrine has been acted on [seem
not to have been reported, with the exception of R. ». Hewlett, 1 F. & F. 91, in which
the point only incidentally arose. We think that it is good sense, and that it is the
law; and if it is not the law, we submit that 1t ought to be made so.

Note C to page 31.

Mr. Justice Barry and Mr. Justice Stephen object to section 431 on the ground that
it keeps alive the distinction between felony and misdemeanour, mainly if not altogether
for the sake of avoiding the necessity of dealing expressly with two matters which they
think might be dealt with without difficulty, viz. :—the provisions of the Actabolishing
forfeitures for felony, and the effect of the abolition of the distinction between felony
and misdemeanour on the privileges of the peers.

By the Act which abolishes forfeiture for felony (33 & 34 Viet. e. 23, 8. 7) a person
convieted of felony and sentenced thereon to penal servitude is disabled from selling
or alienating his property. The Crown may appoint an administrator of such property.
The administrator is to make amends out of i1t to persons injured by the convict’s
offence; to support his family; and to preserve the property itself, and its surplus
income, if any, for the convict or his representatives at his death. If a person should
be sentenced to penal servitude for a misdemeanour (for instance, for obtaining goods
by false pretences, misappropriation as an agent, fraud as a director, or false accounting),
this consequence does not follow. Such a person whilst undergoing his sentence might
sue and be sued and alienate his property at will. If the proposed proviso is adopted,
the consequence will be that if & man with property is convicted of theft and sentenced
o penal servitude under the provisions of the Draft Code, it will be necessary before
the right of the Crown to appoint an administrator to the estate could be determined,
to ascertain whether his offence would, before the Code became law, have been felony
or a misdemeanour. This would be objectionable, not only because it perpetuates dis-
tinctions which it is desirable to abolish, but also beeause 1t would be practically
impossible in many cases to say of what offence, according to the old law, the convict
had been found guilty. Suppose for instance, the man were convicted of stealing
money which he had picked up in the road; under the Draft Code, if there was a
dishonest appropriation of the money, the offence of theft would be committed, although
under the tcechnical subtleties of the common law no felony might under the circum-
stances have been committed. A conviction under the Draft Code would not therefore
decide whether the criminal was guilty of a felony at common law, and accordingly
a further investigation would be requived in order to determine whether the Crown
conld appoint an administrator or not. i

As the rections relating to the appointment of administrators are not intended to
infliet any punishment ou the eonvict, but arc rather meant for the protection of his
property, it would seem simpler to enact that they should apply to all cases in which
a scntence of penal servitude is passed for any offence. 1t seems very difficult to give
any rveason why a person convicted of bigamy should, and a person convicted of
per{ury should not, fall nnder these sections, and it 1s perhaps not easy to say what
18 the use of them under any circumstances.

A considerably greater difficulty arises with respect to ome of the other provisions
of the Act. A person sentenccd for felony to imprisonment for 12 months or to
imprisonment with hard labour, or to penal servitude thereupon loses every office, all
ecclesiastical preferment, and every pension or superannuation allowance payable by the
public or ont of any public fund to which he may be entitled. Such consequences
to not tollow wnpon the infliction of similar punishments for misdemeanours. As
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regards offices and ecclesiastical preferments this provision seems superfiuous, and even
to some degree objectionable, as it supersedes the anthority of special professional
tribunals. Her Majesty would of course dispenso with the services of any person in
military or civil employment who was convicted of any disgraceful offence, whether
felony or misdemcanonr. If a clergyman were g0 convieted, he might after the con-
viction he punished by the Ecclesiastical Courts. A barrister would he disbarred
under simlar eircumstances, or a golicitor struck off the rolls. No special protection
thus appears to be required for the protection of honourable professions against members
who disgrace themsclves. I'he provisions of the Aect, on the other hand, mi ght work
crael wrong to individuals, and might also produce inequality of punishment. Suppose
that a military officer conumitted manslaughtor. It is gquite possible that n judge might
under the circumstances consider it his duty to inflict a sentence of imprisonment with
hard labour ; hut ought it to follow as a necessary conseqguence that such a man should
lose his commission, and that such a loss should depend on the senteuce passed by the
judge? Would not the military authoritics be better qualified on overy ground to
decide the question whether or not such a result should follow? Would it not he
a disgrace to the law that, if another military officer committed deliberate perjury in
vrder toruin an innocent man, and was thereupon sentenced to penal servitude, the loss
of his commission should he, not the legal consequence of hix sentence, hut the effect
of the displeasure of the Sovereign 7

Still greater irregularities are or might be involved in the provisions which doprive
convicts of pensions and superannuation allowances. A penston (except in cases where
it is a retamming fec for future services) is part of the conwsideration fur which past
scrvices were rendered, and it is difficult to suggest any rational distinetion hetween it
and other property. If the principle of forfuture 1s given up it scems incounsistent
to retain forfeiture for one particular kind of property. If an Iundian civilian retires
upon a pension of 1,0004 a year and with 10,000/, saved from his pay, it xcems difficult
to justify a law whick if he commits an offence forfeits his pension but leaves his
savings untouched. But when this is connected with the distinetion between felony
and mirdemeanour, the arbitrary character of the rule becomes still more apparent.
Two public servants retire upon pensions; one becomes the secretary and the other a
director of a joint stock bank; they conspire together to carry out a frund, and its
nature is such that m carrying it out, the sceretary commits embezzlement as a servant,
the director fraud asan agent; each is sentonced to 12 months imprisonment; the
socretary will lose his pension, because his offence is felony; tho director will retain
liis, because his offence 18 a misdemeanour.  Surely this ix a monstrous result; the two
moen commit the very same act and recoive to all appearanco the same punishment, yet
hecause the one offence 1s (or rather used to he) called by a different name froin the
other, the one is to be fined thousands of pounds to his ntter ruin, whilst the other at the
end of his semtence retains his means of living.

It ought to be added that these forfeitures are the only remaining considerable
exception to tho rule which abolishes minimum punishments.  1f a man in possession
of a pension 1s convicted of felony and sentenced to hard labour, the judge cannot help
inflicting upon him, in addition,a heavy and it may be ruinons fine, depriving him of
what may be his principal mcans of livelihood. This punishment is doubly invidious ;
it 1s inflicted or not according to an unintelligible and unmeaning distinetion between
the names of erimes, aud it 1s Inflicted upon those persons only who have carned »
pension by long public service. A military officer and a rich civilian both commit an
offence for which they are sentenced to penal servitude. The ctvilian’s property is
administered for him by a public officer, his family is supported ont of it, the surplus
18 accumnlated for his benetit, and he ends his term of punishment a richer wan than
when he began it, His fellow culprit is deprived of the wlole of his income, and his
family is reduced to absolute destitution. My, Justice Barry and Mr., Justice Stephen
are of opinion that the second section of the Act for aholishing forfeitures for felony
(33 & 34 Vict. ¢. 23) should be repealed, and that the latter part of the Aet should either
he repealed (which in their opinion would be the better course) or else be extended
to all persons sentenced to penal servitude.

The eftect of the abolition of the distinctionr between felony and misdemeanour on
the privilege of the peerage, 18 certainly not likely to be of much practical importance.
If a member of the House of Lords were ever to be accused of an offence against
property, it might be matter of great difficulty to say whether the crime would have
been felony or misdemeanour bofore the Cade hecame law.,  To recur to the illustration
given above. A peer iz indicted for stealing property found by him. He says, »1
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“ demand to be tried by my peers, because the offence with which | am charged
¢ would have been felony at common law.” The answer would be, It s jmpossible
“ o say, till the evidence is given, whether the offence with which you are charged
“ ywronld have been felony at common law or not” _

Lord Blackburn and Mr. Justice Lush are, however, not prepared to express any
opinion as to the propriety of continuing or repealing the provisions of the Act for
the abolition of forfeitures hereinbetore mentioned. 'They think that any alteration
of the provisions of an Act which has so recently found its place in the statute hook,
should form tho subject of independent legislation.
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Scueovre . Forwms.
Scmrpure 11, ERACTMENTS REPEALED.

“BE it enacted by the Queen’s most Excellent Majesty, by and with the
_ advice and consent of the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the authority of the same, as
follows :—

TITLE 1.

INTRODUCTORY PROVISIONS.

PART 1.
PRELIMINARY.

Secrion 1.

SHORT TITLE.

This Act may be cited for all purposes as the Criminal Code (Indictable
Offences), 1879, '

Secron 2.
COMMENCEMENT OF THE ACT.

This Act shall come into force on the day of Such of
its provisions as relate to the definition and punishment of offences shall
apply to all offences committed on or after that day, but shall not apply
to any offence the commission of which was begun before that day, although
such offence may have become complete on or after that day.

Such of its provisions as relate to procedure shall apply to all prosecutions
commenced on or after the said day in relation to any indictable offence,
whether indictable under this Act or otherwise, at whatever time such offence
may have been committed,
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The proceedings in respect of any prosecution commenced before the said
day shall up to the time of committal for trial be continued as if this Act
had not passed, and after committal for trial shall be subject to all the pro-
visions of Title VII of this Act, 8o far as the same are applicable thereto.

SECTION 3.

APPLICATION OF THE ACT.

This Act shall apply to piracy by the law of nations wheresoever committed
and to all offences committed by any person in England or Ireland, or on
such part of the sea adjacent to the coast of any part of Her Majesty’s
dominions as is deemed by international law to be within the territorial
sovereignty of Her Majesty, or as is within one marine league of the coast ., Seo 41 & 42 Vi
' . 3 . . See : ict.
of any part of Her Majesty's dominions measured from low-water mark * or . 73 (Tenitorial Waters
committed by any person on board any British ship, vessel, or boat which Jurisdiction Act, 1878).
is in any place where the Admiralty of England or Ireland has jurigdiction; 1 When an offence is
but this Act shall not (except where expressly provided) apply to offences ?‘”}}T?}ttt"l within  the
committed elsewhere: tProvided that this Act shall apply to offences com. Juricion of the Ad-
i i d or Ireland only when they are tried 1fi o trl i Sy 24¥
mitted elsewhere than in England or Irela y ey are trie be tricd in Scotland, or in
England or Ireland. many cases in India or the
Alloffences to which this Act applies may be tried in England or Ireland : 801;’"}‘3-‘*- I';l s proposed
Provided that no proceedings for the trial or punishment of any person not a gz ) *ich cses the
. . . . . MEE S riedl and
subject of Her Majesty who is charged with any offence committed on board punished  as  heretofore,
a foreign ship on such part of the sea adjacent to the coast of any part of until the Legisluture for
Her Majesty’s dominions as is deemed by international law to be within the 2"?““{“&, {“‘g“’ or 1th“-
torritorial sovereignty of Ter Majesty, or as is within one marine league of y "ot Law 0 adopt
the coast of any part of Her Majesty’s dominions measured from low-water down in the Code.
mark, shall be instituted in any court in England or Ireland except with the 1 The general comity
congent of one of Her Majesty’s Principal Secretaries of State, and on his of nations does not allow

ifi he instituti h eedings is in his opinion expedient, the legislature of one
certificate that the inst1 top of such proc 2y 8 opmion expedient country to make the sub-

ject of another punishable

Secrion 4, _ for an act, unless at the
time when that foretgn
PLACE OF COMMISSION OF OFFENCES. sulject committed the set

Eyery offence against this Act shall, for all the purpose of trial and he ws cntitled to the pro-
punishment, be deemed to be committed at every place where any act is done 1:2?:%;130 tcoeun%:‘? (t;r ta:
or omitted the doing or omission of which forms a part of the offence, or it% more technically said,
where any event happens necessary to the completion of the offence, whether owed temporary allegianco
the person accused was at such place or not at the time of such act, te that country, The
omission, or ‘event: fProvided that no person not being a subject of Her ﬁﬂ‘éﬁliﬂbﬂriﬁ?iﬂe E;t;x
Majesty shall be liable to be tried in England or Ireland for any offence ofa plea to the jurisdie-
under this Act except piracy by the law of nations, unless at the time tionof this country, unless.
when he became a party to the offence he was in some part of Her Majesty’s Le E?mes “'I;ﬂ“.n 1;1;]"" if“.'
dominions or on board some British ship in any place where the Admiralty of fﬁi}ﬁ’: doos c:fme ‘gﬂf]’i‘lf
England or Ireland has jurisdiction or, though not on bhoard a British ship the exception if, whilst the
was on such part of the sea adjacent to the coast of any part of Her eriine is still incomplete,
Majesty’s dominions, as is deemed by international law to be within the :;‘ini;‘::nesr ;’}t" tll\lf, ‘ff'
territorial sovereignty of Her Majesty, or as is within one marine league of o o bod o Shi;"e]’;e{
the coast of any part of Her Majesty’s dominions, or unless after becoming longing to this country.
a party to the offence and before or at the time of its completion he came It is not thought that ho
for any purpose whatever intosome part of Her Majesty’s dominions, or on P “’“g‘m it merely by

sy .- t 1 g on board a foreign
board some British ship in any place where the Admiralty of England or ship within three miles of

Ireland has qu‘iniObiOll. . the eonst of Your Majesty’s
: dominions after becoming

a party to the offence.

Secrion 5. The proviso is alse framed

OFFENDERS T0 BE TRIED UNDER THIS ACT. § with reference to the Ter-
. . . N ritorial Waters Jurisdic-
Every one who after this Act comes into force is a party to any indictable ., Act, 1878,

offence shall be proceeded againgt under some provision of this Act, or under
some provision of some statute not inconsistent therewith and not repealed,
and ghall not be proceeded against in England or Ireland at common law :
Provided that when any offender is punishable both under thiz Act and under
any other statute, every such offender may be tried and punished either under
this Act or such other statute; and when any offender is punishable under
two or more sections of this Act, he may be tried and punished under any of

16§ See the Report, pp. 9,



* There still remain on
the statnte book, accord-
ing to the Seventh Report
of the Criminal Law Com-
missioners (dated 11th
March 18433, p- 42, nine
enactments under which
the penalties of a pree-
munire wsy be incurred.
No one of those statutes
has been enforced within
living memory, and most
people have no concep-
tion what the penalties of
8 prammnire are, except
that they are something
terrible.  There is no
great harm in leaving this
very vague threat hanging
in tferrorem over those
who infringe these statutes
so far as they are not
repesled.

t Post, section 75.
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such sections: Provided also that nothing in this Act shall extend to any
proceeding by way of Parliamentary impeachment, or to affect the Court of -
the Queen in Parliament, or the Court of the Lord High Steward, ‘or the
right of any person entitled by the privilege of peerage to be tried therein
or to affect the privilege of peerage in any way whatever.

Section 6.

INTERPRETATION OF TERME.

In this Act the following words and expressions are used in the following
senses, unless a different intention appears from the context.

Every expression contained in this Act which refers to Her Majesty the
Queen 13 intended to refer to Her Majesty, and Her heirs and successors.

“ The Lord Licutenant” means the Lord Lieutenant or the Chief Governor
or Governors of Ireland for the time being. :

The words “ person,” “ owner,” and other words and expressions of the
same kind, include Her Majesty and all public bodies, bodies corporate,
societies, companies, and inhabitants of counties, parishes or other districts,
in relation to such acts and things as they are capable of doing and owning
respectively.

“ Qath,” and all expressions relating 1o the taking of oaths, include all such
affirmations and declarations as may by law be substituted for an oath, and
the making of such affirmations and declarations.

“Valuable gecurity " includes every document forming the title or evidence
of the title to any property of any kind whatever. ‘

“Night” or “night time’ means the interval between nine o’clock at
night and six o’clock in the morning local mean time. )

“ Offence involving dishonesty” means any offence under the following
portions of this Act, viz.: Parts XXV “Theft” and XXVI *Fraud,”
(except Sections 276 (Killing deer), 277 (Killing deer), 278 (Killing hares),
and 287 (Concealing deeds, &c.),) Parts XXVII “ Robbery and Extortion,”
XXVIIT “Burglary and Housebreaking,” XXIX ‘ Receiving,” XXX, and
XXXT « Forgery ” and “ Preparation for Forgery, &c.” (except Section 356
(Forging trade marks), Section 357 (Imitating marks), Section 358 {Imitating
marks),) Parts XXXII “ Personation,” and XXXIII ¢ Coin.”

* Conviction for an offence involving dishonesty ” mcludes
®4(@) A conviction upon indictment either before or after this Act comes
into operation, either at common law or under a statute, for any “ offence
involving dishonesty ” as hereinbefore defined, or for amy act which would
amount to such offence, however the offence may be or may have been defined
either by common law or by any statute; or

(8) Two summary convictions under any statute for the time being in force
for any offences which if committed after the commencement of this Act
would amount to “ offences involving dishonesty.” :

PART II.

OF PUNISHMENTS.

Secrion 7.
ENUMERATION OF PUNISHMENTS.*

The following punishments may be inflicted under this Act: death, penal
servitude, imprisonment, flogging, whipping, and fine.

Secrion 8.
PUNISHMENT OF DEATH.

The punishment of death shall in all cases be carried into effect in the
manner prescribed by the Capital Punishment Amendment Act; 1868, subject
to the provisions of this Act as to treagon.t
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Secrion 9.,

" IMPRISONMENT.* . % Wo leave the classifi-

Imprisonment shall be with or without hard labour. If it is to be with i“if::l‘:“w;’tfh E’:ﬁ:‘f;ﬁ"‘g “j’x'i"'
hard labour tho sentence shall so direct. regulating prisous, ® Acts

No prisoner shall henceforth be sentenced to solitary confinement for any
part of the term of his imprisonment.

Secron 10.

FLOGGING AND WHITPING.

Flogging shall consist of the infliction on a person whose age exceeds sixteen
years of a number of strokes not cxceeding at any one time fifty, with an
mstrument specified by the Court.

Whipping shall consist of the infliction on a person whose age does not
exceed sixteen years of a number of strokes not exceeding at any one time
twenty-five, with a birch rod.

In each case the court shall in its sentence specify the number of strokes to
be inflicted. '

- No flogging or whipping shall take place after the expiration of six months
from the passing of the sentence. :

Every flogging or whipping inflicted on any person sentenced to penal
gorvitude shall be inflicted before he is removed to a convict prison with a
view to his undergoing his sentence of penal gervitude.

After the commencement of thia Aet no person shall be sentenced, ou a
conviction upon any indictment, to be cither flogged or whipped, except under
the provisions of this Act.

o female shall be liable to be flogged or whipped.

Secrron 11,

/ FINE,

i
Every onc sentenced to pay a fine shall be liable, if the Court thinks fit, to
be imprisoned till such fine is paid: Provided that the Court may in its
discretion suspend such imprisonment on such terms as it thinks fit, or may
Hmit the period of such imprisonment: Provided also, that no one shall he
imprisoned for nonpayment of a fine for more than two years, exclusive of the
period for which he may be imprisoned under any other part of his sentence.

Srcrion 12,
DISCRETION OF COURT AS TO PUNISHMENT,

Every one liable under this Act to be sentenced to penal servitude for life or
for any term of years may be sentenced to any shorter term of penal servitude
not less than five years, or instead thereof to any term of imprisonment not
exceeding two years, with or without hard labour.

Every one liable under this Act to be sentenced to imprisonment for any
term may be sentenced to imprisonment for any shorter term, and cvery
one liable under this Act to be sentenced to imprisonment with hard labour
for any term may be sentenced to imprisonment without hard labour for the
same term, or to imprisonment either with or without hard labour for any
shorter term. :

Every one liable under this Act to be sentenced to penal servitude or to
imprisonment with or without hard labour may be sentenced to pay a fine
instead of any such sentence or in addition to any term of imprisonment.

Secrion 13,

DISCHARGE WITHOUT VERDICT.t t New. Ses the Re

In any case where the Court considers that the offence deserves no more POt I 16, and 24 & 25
Viet. ¢. 100, 8. 44, and the

than a nominal punigshment, the Court may in its discretion direct the ypjiny venal Code, s. 95,
discharge of the accused person without taking any verdict, and such discharge
shall have all the effects of an acquittal.

M g0,



#* This clanse does not
suthorise the requiring of
sureties where the offendler
is sentenced to pensl ser-
vitnde. See

¢, 96, 8, 117,
s = T3
244 )&
25 Viet. § & 98, 5. 51.
* e 99,5 38,
¢, 100, v, 71,

T This is the existing
law., Sce 27 & 28 Viet.
e. 47, 5. 2,; snd the Re-
port, p. 16, '

1 34 & 35 Viet. ¢, 112.

§ This "expresses the
common law as to mis-
demeanours, and the sta-
tate Juw a8 to felonies,
See 7 & 8 Geo. IV, c. 28,
8. 10 (England), and 9
Geo. IV, e 54 s 20
(Ireland). See the Re-
peort, p. 17,

§ This proviso is new.
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Secriox 14,

PUTTING UNDER RECOGNISANCES.™

Every one who under any provision of this Act is convicted of any indict-
able offence for which he is liable to be sentenced to penal servitude or
imprisonment with or without hard labour may, instead of any punishment
hereby authorised, or in addition to any term of imprisonment or any fine, be
required to enter into his own recognizances or to find sureties, or both, to
gsuch amount and for such time ag the Court by which he is tried considers
reasonable, that he shall keep the peace and be of good behaviour. Every
one required to find sureties as aforesaid shall be liable, if the Court thinks
fit, to be imprigoned till he finds such sureties : Provided that the Court may
in its discretion suspend such last mentioned imprisonment on such terms as 1t
thinks fit, or may limit the period of such imprisonment : Provided also, that
no one shall be imprisoned for not finding sureties for more than one year,
exclusive of any other period for which he may be imprizoned by ‘the
gentence of the Court. -

Secrion 15,

PREVIOUS . CONVICTIONS.

Every one who under the provisions hereinafter contained is liable to an
increased punishment upon a convietion after a previous convietion shall, if
sentenced to penal servitude, be.sentenced to penal servitude for not less than
seven years.f : : ’

Secron 16,

1 POLICE SUPERVISION.

When any one who has been convicted in England or Ireland of any
offence involving dishonesty, or of any offence under Section 188, Section 189,
Section 190, Section 191, Section 192, or Section 205 of this Act, or who has
been convicted in Scotland of what if done in England or Ireland would be
any such offence as aforesaid, is afterwards convicted of any offence involving
dishonesty, or of any offence under Section 188, Section 189, Section 190,
Section 191, Section 192, or Section 205 of this Act, and the faect of his
having been so previcusly convicted is confessed by the offenderin open court,
or is proved in open court to the satisfaction of the Court, the Court may,
whether such subsequent offence be charged in the indictment or not, m
addition to any other punishment which it may award to him, direct that he
shall be subject to the supervision of the police for any period not exceeding
soven years, commencing immediately after the expiratien of the sentence
passed on-him for the last of such offences.

Secrion 17,

SENTENCES MAY BE CUMULATIVE.§

When an offender is convicted of more offences than one before the zame
Court at the same sitting, or when any offender undergoing punishment for
one offence is convieted of any other offence, the Counrt may on the last con-
viction direct that the sentences‘passed upon him for his several offences
shall take effect one after the other, or after the expiration of the punishment
which he is undergoing at the time of his last convietion :

| Provided that no cumulative sentence of imprisonment shall be passed on
any offender 8o as to subject him to any continuous period of imprisonment
exceeding two years; but if in the absence of this proviso the Court might
sentence the offender to such cumulative sentence or sentences as would subject
him to a continuous term of imprisonment exceeding two years, the court
may in lieu thereof sentence him to penal servitude for a term not less than -
five nor exceeding seven years; and if in the absence of this provise the
Court might sentence the offender to such cumulative sentences as would
subject him to a continuous term of imprisonment exceeding four years, the
Court may in lien thereof sentence him to penal servitude for any term not
less than five nor exceeding fourteen years, such term of penal servitude
being in each cage in lieu of all imprisonment, and in the case of an offender
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.already undergoing sentence of imprisonment to date from the commence-~
mient of such last-mentioned sentence. If an offender undergoing & sentence
-of penal servitude is convicted of any offence, whether punishable by penal
servitude or not, the Court may in its discretion sentence him to an additional
term of penal servitude mot exceeding the term of imprisonment or penal
servitude to whick it might have sentenced him on his. lagt conviction, to
commence from the expiration of ths sentence which he is then undergoing,
which additional term may be less than five years,

Section 18.

REFORMATORIES,.

Nothing in this Act shall affect any Act relating to reformatory schools

in England or Ireland or any power given thereby to send any offender tn
any such school. '

PART III.

JUSTIFICATION AND EXCUSE FOR ACTS WHICH WOULD BE
: OTHERWISE OFFENCES.

Secrion 19,

COMMON LAW PRINCIPLES.*

All rules and prineiples of the common law which render any circumstances
a justification or excuse for any act or a defence to any charge, shall remain
in force and be applicable to any defence to a charge under this Act, except in
80 far as they ave thereby altered or are inconsistent therewith.

The matters hereby provided for in this Part are declared and enacted
to be justifications and excuses for all charges to which they apply.

Secrion 20.

CHILDREN UNDER SEVEN.

No one whose dge does not exceed seven years shall be convicted of any
- offence.

Secrion 21.

CHILDBEN BETWEEN SEVEN AND FOUBTEEN.

No one whose age exceeds seven and does not exceed fourteen years shall
be convicted of any offence unless it appear to the jury that at the time he
committed the offence he had sufficient intelligence to know the nature and
consequences of his conduct, and to appreciate that it was wrong.

Secrion 292,

INSANITY.}

If it be proved that a person who has committed an offence was at the time
he committed the offence insane 80 as not to be regpongible for that offence,
he shall not therefore be simply acquitted, but shall be found not guilty on
the ground of insanity.

To establish a defence on the ground of Ansanity, it must be proved that
the offender was at the time when he committed the act labouring under
natural imbecility or disease of or affecting the mind, to such an extent as to
be ineapable of appreciating the nature and quality of the act or that the
act was wrong.

A person labouring under specific delusions but in other respects sane ghall
not be acquitted on the ground of insanity, unless the delusions caused him
‘to believe in the existence of some state of things which if it existed would
justify or excuse his act: Provided that insanity before or after the time when

e committed the act, and insane delusions though only partial may be

* Seethe Report, p. 10

T As to this very diffi-

cualt -subject,
Report, p. 17.

20

the



* Seethe Report, p. 10,
snd Note A.

T As to this and the
following sections to 1, 66,
see the Report, p. 18,

1 The result of the au-
thorities justifies us in say-
ing that wherever g mimis-
terial officer who is bonnd
to obey the orders of o
court or magistrate, (us
for instance, in executing
a sentence or effecting an
arrest under warrant,) and
iy punishable by indict-
ment for disobedience,
merely obeys the order
which he hay received, he
is justified, if that order
was within the jurisdie-
tion of the person giving
it. And we think that the
anthorities show that n
ministerial officer obeying
an order of u court or the
warrant of & magistrate,
is justified if the order or
warrent was omne which
the court or magistrate
could under any cirewmn-
stances lawfully issue,
though the ordler or war-
rant was in fact obtained
improperly, or though
there was & iefect of
jurisdiction in the partien-
lar case which might sk
the magistrate issuing the
warrant civilly respousi-
ble ; on the plain principle
that the ministerial officer
is not bound to inquire
what were the grounds on
which the order or war-
rant was {ssued, ind is not,
to blame for ucting on the
gupposition that the court
or magistrate had jurisdie-
tion.

§ The lntter part of this

section perhaps extends the
law.
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evidence that the offender was at the time when he committed the act in
such a condition of mind as to entitle him to be acquitted on the ground of -
insanity. - _ :

Every one committing an offence shall be presumed to be sane until the
contrary is proved.

Secrion 23,

COMPULRION. *

Compulsion by threats of immediate death or grievous bodily harm from
a person actually present at the commission of the offenice shall be an excuse
for the commission of any offence other than high treason as herein-after
defined in section 75 sub-sections (a) (b) (¢) (d) and (¢}, murder, piracy, offences
deemed to be piracy, attempting to murder, assisting in rape, forcible abdue-
tion, robbery, causing grievous bodily harm, and arson: Provided that the
person under compulsion believes that such threat will be executed : Provided
also, that he was not a party to any association or conspiracy the being party
to which rendered him subject to such compulsion.

No presumption shall henceforth be made that a married woman committing
an offence in the presence of her hushand does so under compulsion.

Secrion 24.

IGNORANCE OF LAW.

The fact that an offender is ignorant of the law is not an excuse for any
offence committed by him.

Secrion 25,
EXECUTION OF LAWFUL SENTENCE.}

Every ministerial officer of any court authorised to execute alawful sentence
and every gaoler, and every person lawfully assisting such ministerial officer
or gaoler, is justified in executing such sentence.

Secrioy 26,

EXECUTION OF LAWFUL PROCESS,

Every ministerial officer of any court duly authorised to execute any
lawful process of such conrt, whether of a civil or a criminal nature, and
every person lawfully assisting him, is justified in executing the same ; and
every gaoler who is required under such process to receive and detain any
person is justified in receiving and detaining him.

Secrron 27,

EXECUTION OF LAWFUL WARRANTS,

Every one duly authorised to execute a lawful warrant issued by any
court or justice of the peace or other person having jurisdiction to issue such
warrant, and every person lawfully assisting him, is justified i executing
guch warrant ; and every gaoler who is required under such warrant to receive
and detain any person is justified in receiving and detaining him.

SecrioN 28,
EXECUTION OF ERBONEOUS SENTENCE OR PROCESS.]

Tf a sentence is passed or process issuned by a court having jurisdiction under
any circumstances to pass such a sentence or issue such process, or if a warrant
ig 1ssued by a court or person having jurisdiction under any circamstances
to issue such a warrant, the sentence passed or process or warrant issued
shall be sufficient to justify the officer or person authorised to execute such
warrant, and every gaoler and person lawfully assisting in executing or
carrying out such sentence process or warrant, although the court passing
the sentence or issuing the process had not in the particular case authority
to pass the sentence or to issue the process,§ or although the court justice or
other person in the particular case had no jurisdiction to issue or exceeded its
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or his jurisdiction in issuing the warrant, or was, at the time when such
Bentence was passed or process or warrant issued, out of the district in or for
which such court justice or person was entitled to act.

Secriox 29,

EFFECT OF SENTENCE OR PROCESS WITHOUT JURISDICTION.

Every cfficer gaoler or person executing any sentence process or warrant,
and every person lawfully assisting such officer"gaoler or person, shall be pro-
tected from criminal responsibility if he acts in good faith under the belief
that the sentence or process was that of a court having jurisdiction, or that
the warrant was that of a court justice of the peace or other person having
authority to issue warrants, and if it be proved that the person passing the
sentence or issuing the process acted as such a court,* under colour of having
some appointment or commission lawfully authoriging him to act as such a
court, or that the person issning the warrant acted as a justice of the peace or
other person having such authority, although in fact such appointment or
commisgion did not exist or had expired, or although in fact the court or the
person passing the sentence or issuing the process was not the court or the
person authorised by the commission to act, or the person issuing the warrant
was not duly anthorised so to act. '

Secrion 30.

ARRESTING THE WROXNG PERSON.

t Every one duly authorised to execute a warrant to arrest who thereupon
arrests a person, believing in good faith and on reasonable and probable
grounds that he is the person named in the warrant, shall be protected from
criminal responsibility to the same extent and subject to the same conditions
as if the person arrested had been the person named in the warrant.

Every ome called on to assist the person making such arrest, and believing
that the person in whose arrest he is called on to assist is the person for
whose arrest the warrant is issued, and every gaoler who is required to receive
and detain such person shall be protected to the same extent and subject to
the same conditions as if the arrested person had been the person named in
the warrant.

Sucrton 31.
EFFECT OF AN IRREGULAR WARRANT.

Every one acting under a warrant or process which is bad in law on
account of some defect in substance or in form, apparent on the face of it, if
he in good faith and without culpable ignorance or negligence believed that
the warrant or process was good in law, shall be protected from criminal
responsibility to the same extent and subject to the same provisions as if
the warrant or process was good in law, and ignorance of the law shall in
this case be an excuse : Provided that it shall be a question of law whether
the facts of which there is evidence may or may not constitute culpable
ignorance or negligence in his so believing the warrant or process to be good
n law,

Sreron 39,

ARREST BY PRACE OFFICER IN (ASE OF MAJOR OFFENCE.

Every peace officer who on reasonable and probable grounds believes that
one of the offences § as to which it iz provided in this Aect that the offender
may be arrested without warrant has been committed, whether it has been
comitted or not, and who on reasonable and probable grounds believes
that any person has committed that offence, is justified in arresting such
person without warrant, whether such person is guilty or not.

Srorox 33,

PERSONS ASSISTING PRACE OFFICER ARRESTING IN CASE OF MAJOR OFFENCE.
Every one called upon o assist a peace officer in the arrest of a person

* Though cases of this
8ort have rarely arisen in
practice, we think we are
Jjustifiedd by the opinien of
Lowd Hale (1 Hale 498),
in saying that the order of
4 court, having a colonr of
jurisdiction, though seting
erroneously, is enough to
justify the  ministerial
ofticer.

¥ “This ix new. As an
officer arvesting for felony
without warrant is by the
common law justified even
il he by mistake arrests
the -wronz person, we
think that the ome who
arrests any person with a
warrant for any offence
shall at least be protected
from criminal responsibil-
ity. The right of action iy
not affected by it.

1 It is at lenst doubtful
on the existing authorities
whether o person honestly
neting wader a bad war-
rant, defective on the face
of it, has any defence,
though doing only what
would have been his duty
if the worrant was good,
The section ns framed
proteets him. The provise
is new, but seems to be
rensonable; it doca not

" touch the question of eivil

responsibility.

§ This description is
substituted for felony 1n
this and some other sce-
tions.



* This leaves the ques-
tion of civil liability un-
touched.

t 14 & 15 Vict. c. 19,
g, 11,

1 See 24 & 25 Viet.
c. 96, 5. 104 ; ¢, 97, &
57 ; and ¢, 100, s, 66,

§ This is believed to
extend the common law,
which applies only to the
arrest of persons aectunlly
guilty, It does not affect
the question of civil liabi-
lity,
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suapected of havin%ﬂ(]aommitted any such offence as last aforesaid is justified
in assisting, if he knows that the person calling on him to assist him is
a peace officer, and does not know that there is-no reasonable ground for
the suspicion. ~

Secrion 34.

ARREST OF PERSBON FOUND COMMITTING MAJOR OFFENCE.

Every one is justified in arresting without warrant any person whom he
finds committing any offence as to which it is provided by this Act that the
offender may be arrested without warrant, or as to which it iz specially

provided by this Act that the offender may be arrested when found
committing it. '

Srcrion 3B5.

ARREST AFTER COMMISSION OF MAJOR OFFENCE.

If any offence as to which it is provided in this Act that the offender
may be arrested without warrant has been committed, any one who on
reasonable and probable grounds believes that any person is guilty of that
offence, is justified is arresting him without warrant, whether such person
is guilty or not.

Secrron 36,

ARREST OF PERSONS BELIEVED TO BE COMMITTING MAJOR OFFENCE AT NIGHT,

Every one is protected from criminal responsibility* for arresting without
warrant any person whom he on reagonable and probable grounds believes
he finds committing in the night time any offence as to which it is provided
by this Act that offenders may be arrested without warrant.

Secriox 87,

ARREST BY PEACE OFFICER OF PERSON FOUND COMMITTING ANY OFFENCE.

Every geace officer is justified in arresting without warrant any person
whom he finds committing any offence against this Act.

Secrion 38.
ARREST OF PERSON FOUND COMMITTING ANY OFFENCE AT NIGHT.

+ Every one is justified in arresting without warrant any person whom
he finds in the night time committing any offence against this Act.

{ Every peace officer is justified in arresting withont warrant any person
whom he finds lying or loitering 1 any highway yard or other place during
the night, and whom he has good cause to suspect of having committed or
being about to commit any offence for which an offender may be arrested
without warrant.

Secriovy 89.

ARREST DURING FLIGHT.

§ Every one is protected from criminal respongibility for arresting without
warrant any person whom he on reasonable and probable grounds believes to
have committed an offence against this Act and to be escaping from and
to be freshly pursued by those whom he on reasonable and probable grounds
believes to have lawful authority to arrest that person for such offence.

SECTION 40.

HAVING OF STATUTORY POWEER OF ARREST.

Nothing herein contained shall take away or diminish any authority given
by any act in force for the time being to arrest detain or put any restraint
on any person.
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Secrion 41,

WHAT FORCE MAY BE USED IN EXECUTING PROCESS OR IN ARREST.

Every one justified or protected from criminal responsibility in executing
any sentence warrant or process or in making an arrest, and every one law-
fully assisting him, iz justified or protected from eoriminal responsibility as
the cage may be in using such force as may be necessary to overcome any
force used in resisting such execution or arrest, unless the sentence process
or warrant can be executed or the arrest effected by reasonable means in a
" less violent manner,

SectioN 4.2.

DUTY OF PERBONE ARRESTING.

It is the duty of every one executing any process or warrant to have it
with him and to produce it if required.

It is the duty of every one arresting another, whether with or without
warrant, to give notice where practicable of the process or warrant under
. which he acts, or of the cause of the arrest. : '

- % A failure to fulfil either of the two duties last mentioned shall not of
iteelf deprive the person executing the process or warrant, or his assistanta
or the person arresting, of protection from eriminal responsibility, but shall
be relevant to the inquiry whether the process or warrant might not have been
executed or the arrest effected by reasonable means in a less violent manner.

Szcmion 43.

. ‘PEACE OUFFICER PREVENTING ESCAPE FROM ARRESYT FOR MAJOR OFFENCE.

Every peace officer proceeding lawfully to arrest with or without warrant
any persen for any offence as to which it is provided in this Act that the-
offender may be arrested without warrant, and every one lawfully assisting
in such arrest, is justified; if the person to be arrested takes to flight to avoid
arrest, in using such force as may be necessary to prevent his escape by
such flight ; unless such escape can be prevented by reasonable means in
. & less violent manner.

Sserion 44,

PRIVATE PERSON PREVENTING ESCAPE FROM ARREST FOR MAJOR OFFENCE.

Every private person proceeding lawfully to arrest without warrant any
person for any offence as to which it is provided in this Act that the offender

may he arrested without warrant is justified, if the person to be arrested takes

to flight to avoid arrest, in using such force as may be necessary to prevent
his escape by flight, unless such escape can be prevented by reasonable
means in a less violent manner: Provided that such force is neither intended
+ nor likely to cause death or grievous bodily harm.

Secrion 45,

PREVENTING ESCAPE FROM ARREST IN OTHER CASES.

Every one proceeding lawfully to arrest any person for any cause other than
such offence as in the last section mentioned 1s justified, if the person to be
arrested takes to flight to avoid arrest, in using such force as may be neces-
sary to prevent his escape by flight, unless such escape can be prevented by
reasonable means in a less violent manner: Provided such force is neither
intended nor likely to cause death or grievous bodily harm,

Seerion 486,

PREVENTING ESCAPE OR RESCUE AFTER ARREST FOR MAJOR OFFENCES.

1 Every-one who has lawfully arrested any person for any offence as to
which it 18 provided in this Act that the offender may be arrested without

warrant is protected from criminal regponsibility in using such force in order g

to prevent the rescue or escape of the person arrested as he believes on
reasonable grounds to be necessary for that purpose.

* This is believed to
alter tl_:e common law,

t There is some ob-
scurity es to the existing
law on this point, See 2
Hale 82, 83, 84,

1 This seems to extend
the Jaw 80 far as regards
private persoms. 2 Hale



Timothy v. Simpson, 1 C.
M, und R. 762,

* This limitetion is not
cxpressed iu the autho-
rities, but appeurs to us
to be implied from the
pature of the law,

{ The protection given
by this and the following
geciions to persons obeying
the orders of magistrates
and military officers is
perhapa carried to wn ex-
tent pot yet expressly de-
cided ; but see the lungn-
age of Tindal, C. J, in
R, v. Pinpey, 5C. & 1",
and Willes, J{,in Keighley
v. Bell, 4, ¥, & 1%, 763

72 ORIMINAL OODE BILL GOMMISSION :—THE DRAFT GODE.

Secron 47,

PREVENTING ESCAPE OR RESCUE AFTFR ARREST IN OTHER CASER,

Every one who has lawfully arrested any person for any cause other than
one of the offences as to which it is provided in this Act that the offender
may be arrested without warrant, is protected from criminal responsibility in
uging such force in order to prevent his escape or rescue as he believes on
reasonable grounds to be necessary for that purpose: Provided that such force
18 neither intended nor likely to cause death or grievous bodily harm.

Secrion 4.8,

SUPPRESBION OF BREACH OF THE PEACE.

Every one who witnesses a breach of the peace is justified in interfering
to prevent the continuance or renewal of snch breach of the peace, and
may detain any person committing or about to join in or renew such breach
of the peacc in order to give him into the custody of a peace officer : Provided
that the person interfering uses no more force than is reasonably necessary
for preventing the continuance or renewal of such breach of the peace or
than is reasonably proportioned to the danger to be apprehended from the
continuance or renewal of such breach of the peace.

Every peace officer who witnesses a breach of the peace, and every person
lawfully assisting him, is justified in arresting any one whom he finds com-
mitting such breach of the peace, or whom he on reasonable and probable
grounds believes to be about to join in or renew such breach of the.peace.

Every peace officer is justified in receiving into custody any person given
into his charge as having been a party to a breach of. the peace, by one who
has or whom such peace officer upon reasonable and probable grounds
believes to have witnessed such breach of the peace.

Secrion 4.9,

SUPPRESSION OF RIOT.
Every one is justified in using force nccessary to suppress a riot, *provided
the force used is not disproportioned to the danger to be apprehended-from
the continuance of the riot.

Sgerox BO.

BUIPRESSION OF RIOT BY MAGISTRATES, ETC.

Every sheriff under-sheriff mayor bailiff or other head officer of any county
city town or district, and every magistrate and justice of the peace is justified
in using and ordering to be used, and every peace officer is justified in unsing,
such force as he in good faith and on reasonable and probable grounds.
believes to be necessary to suppress a riot, and ag is not disproportioned to
the danger which he on reasonable and probable grounds believes to be
apprehended from the continuance of the riot.

Secriox Bl.

SUPPRESSION OF RIOT BY PERSONS ACTING UNDER LAWFUL ORDER&.t

Every one, whether subject to military law or not, acting in good faith in
obedience to orders given by any sheriff under-sheriff mayor bailiff or other
head officer of any county city town or district or by any magistrate or justice
of the peace for the suppression of a riot, is justified in obeying the orders
so given, unless such orders are manifestly unlawful; and he 18 protected
from criminal regponsibility in using such force as he on reasonable and
probable grounds believes to be necessary for carrying into effect such orders.

It shall be a question of law whether any particular order is manifestly
unlawful or not.

Seerioy B2,
SUPPRESSION OF RIOT BY PERSONS WITHOUT ORDERS.

Every one, whether subject to military law or not, who in good faith and
on reasonable and probable grounds believes that serious mischief will arige
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from a riot before there is time to procure the intervention of any of the
anthorities aforesaid, is justified in. using such force as he in good faith and
‘on reasonable and probable grounds believes to be necessary for the suppres-
gion of such riot, and as is not disproportioned to the danger which he on
reasonable and probable grounds believes to be apprehended from the con-
tinuance of the riot.

Seerton B3,

PROTECTION OF PERSONS BUBJECT TO MILITARY LAW,

Every one who lis bound by military law to obey the lawful command of
his superior officer is justified in obeying any command given him by his
guperior officer for the suppression of a riot, unless such order iz manifestly
unlawfal.

It sball be a question of law whether any particular order is manifestly
unlawful or not. '

Secrion B4,

PREVENTION OF MAJOR OFFENCES.

‘Hvery one 18 justified in using such force as may be reasonably necessary
in order to prevent the commission of any offence for which if committed
the offender might be arrested without warrant, and the commission of which
would be likely to cause immediate and serious Imjury to the person or
property of any one ; or in order to prevent any act being done which he upon
reasonable grounds believes would, if committed, amount to any of such
offences.

Secrion 55,

SELF-DEFENCE AGAINST UNPROVOEKED IASSAULT.

Every one unlawfully assaulted, not having provoked such assault, is
justified in repelling force by force, if the force he uses is not meant to
cause death or grievous bodily harm, and is no more than is necessary for the
purpose of self-defence ; and every one so agsaulted s justified though he causes
death or grievous bodily harm, if he causes it under reasonable apprehension
of death or grievous bodily harm from the violence with which the assault
was originally made or with which the assailant pursues his purpose and if
he believes on reasonable grounds that he cannot otherwise preserve himself
from death or grievous bodily harm.

Seerion 56,

SELF-DEFENCE AGAINST PROVOKED ASSAULT.

Every one who has without justification assaulted another, or has provoked
an assault from that other, may nevertheless justify force subsequent to such
agsault, if he uses such force under reasonable apprehension of death or
grievous bodily harm from the vioience of the party first assaulted or provoked,
and in the belief on reasonable grounds that it is necessary for his own
preservation from death or grievous bodily harm : Provided that he did not
commence the assault with intent to kill or do grievous bodily harm, and did
not endeavour at any time before the necessity for preserving himself arose,
to kill or do grievous bodily harm : Provided also, that before such necessity
arose he declined further conflict, and quitted or retreated from it as far as
was practicable.

Provocation within the meaning of this and the last preceding section may
be given by blows words or gestures, : -

Secrion H7.

PREVENTION OF INSULT,

* Every one is justified in using force in defence of his own person or that
of any one under hig protection from an assault accompanied with insult:

Provided that he uses no more force than is necessary to prevent such assault,
M 60},

* This perhaps extends
the law, hat it appear:
reasonuble. '



* This would put the
possessor in the position
of & person acting in self
defence contemplated -by
section 55.
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or the repetition of it : Provided also, that this section shall not justify the
wilful infliction of any hurt or mischief disproportionate to the insult which
it was intended to prevent. .

Seerioy H8.

DEFENCE OF MOVABLE PROPERTY AGAINST TRESPASSER.*

Every one who is in peaceable possession of any movable property or thing,
and every one lawfully assisting him, is justified in resisting the teking of
such thing by any trespasser, or in retaking it from such trespasser, if in
either case he does not strike or do bodily harm to such trespasser; and if,
after any one having peaceable possession as aforesaid has laid hands upen
any such thing, such trespasser persists in attempting to keep it or to take it
from the possessor or from any one lawfully assisting him, the trespasser
shall be deemed to commit an assault without justification or provoeation.

Secrion b9.

DEFENCE OF MOVABLE PROPERTY BY ONE HAVING CLATM OF RIGHT.

Bvery one who is in peaceable possession of any movable property or thing -
under & claim of right, and every one acting under his suthoriky, is protestert.
from criminal responsibility for defending such possession, even against a-
person entitled by law to the possession of such preperty or thing, if he does.

net ‘strike or do bodily harm to such person; and if the person entitled by

law to the possession thereupon attempts to take it from or otherwise assaults
the possessor or any one acting under ‘his suthority, such. aseault shall be

- deemed to be without justification or provoeation.

Sncﬁox 80,

DEFENCE OF MOVABLE PROPERTY BY PERSON. NOT HAVING CLAIM OF RIGHT.
Every one who is in ﬁeaceable possesgion of any movable property or thing,

but neither claims right thereto nor acts under the authority of a person -
claiming right thereto, is neither justified nor protected from ermminsl respon-
sibility for defending his possession against a person entitled- by- law to" the
possession of such property or thing ; and if the person.so enkitled. atteimpis .
to retake any such thing, and the possesser resists,'and the person entit
thereto thereupon assaulte the possessor, such assault shall be deemed to have
been provokeg,- although the possessor may not have assaulted the person
entitled by law to the possession. ' '

Szcrion 81,
DEFENCE OF DWELLING-HOUSE.

Every one who is in peaceable possession of a dwelling-house, and every
one lawfully assisting him or acting by his authority, is justified in using such
force as is necessary to prevent the forcible breaking and entering of that
dwelling-house either by night or day by any person wWith the intemt to
eomumit any indictable offence therein. : ’ :

Secriorn 62,

DEFENCE OF DWELLING-HOUSE AT NIGHT.

Every one who is in peaceable possession of a dwelling-house, and every
one lawfully assisting him or acting by his authority, iz justified in using
guch force as is necessary to prevent the forcible breaking and entering of
that dwelling-house by night by any.person, if he believes on reasonable and
probable grounds that such breaking and entering is attempted with the intent
to commit any indictable offence therein.

Secrion 63.

DEFENCE OF REAL PROPERTY.

Every one who is in peaceable possession of any house or land or other
real property, and every one lawfully assisting him or acting by his authority,
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is justified in using force to prevent any person from trespassing on such

‘property or to remove him therefrom, if he does not strike or do bodily harm
to such irespasser; and if such trespasser resists such attempt to prevent his
entry or to remove him, such trespasser shall be deemed to commit an assault
without justification or provocation.

Secron 84,

ABSERTION OF RIGHT TO HOUSE OR LAND.

Every one is justified in peaceably entering in the daytime to take
possession of any house or land to the possession of which he or some person
under whose authority he acts is lawfully entitled.

If any person, not having or acting under the authority of one having
peaceable possession of any such house or land with a claim of right, assaults
any one peaceably entering as aforesaid for the gurpose of making him degist
from such entry, such assault shall be deemed to be without justification
or provocation. '

If any person having peaceable possession of such house or land with a
claim of right, or any person acting by his authority, assaults any one
entering ag aforesaid for the purpose of making him desist from such entry,
guch assault shall be deemed to be provoked by the person entering.

Skcrion 86.

EXERCISE OF RIGHT OF WAY, ETC.

Every one lawfully entitled to enter upon any land for the exercise of -
any right of way or other easement or profit is justified in peaceably entering
on such land for the purpose of exercising such right of way easement or
profit: Provided that if any one so entering has notice that his right to use
such way or easement or to take such profit is disputed by the person in
possession of such land, an assault committed by such person or by any
person acting under his authority, for the purpose of making the person
entering desist from such entry, shall be deemed to be provoked by the
person entering.

Section 66.

CORRECTION AND PRESERVATION OF DISCIPLINE.

It is lawful for every parent or person in the place of a parent, school-
master or master to use force by way of correction towarda any child pupil
or apprentice under his care: Provided that such force is reasonable under
the circumstances. :

It is Jawful for the master or officer in command of a ship on a voyage to
use force for the purpose of maintaining good order and discipline on board
of his ship: Provided that he believes on reasonable grounds that such force
is necessary : Provided also that the force used is reasonable in degree.

Secrion 67.

SURGICAL OPERATIONS.

Every one is protected from criminal responsibility for performing with
reasonable care and skill any surgical cperation upon any person for his
benefit : Provided that performing the operation was reasonable, having regard
to the patient’s state at the time, and to all the circumstances of the case.

Secrion 68.

EXCERS.

Every one authorised by law to use force is criminally responsible for any
excess, according to the nature and quality of the act which constitutes the
OXCeRs. _

Secrion G9.

: CONSENT TO DEATH.
No one has. a right to consent to the infliction of death upon himself;



* See 11 Hen. 7, c. |,
Sir H, Vane's case,
Kelynge, 15 ; and Foster’s
4th Discourse, p. 402,

t+ This section is so
framed as to put an end
to the nice distinctions
between accessories before
the fact, and principals, in
the second degree, ulready
practically superseded by
24 & 25 Viet. ¢. 94,

T This is believed to
express the existing luw.
See Foster, Chapter TIL
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and if such consent is given, it shall have no effect upon the eriminal respon-
sibility of any person by whom such death may be caunsed.

secrion 70,

UBEDIERCE T0O DE FACTO LAW.

*Every one is protected from eriminal responsibility for any act done in
obedience to the laws for the time being made and enforced by those in

possession de facto of the sovereign power in and over the place where the
act 18 done.

PART IV.
OF PARTIES TO THE COMMISSION OF OFFENCES.

Secron 71.

PARTIES TO OFFENCES.T

Every one is a party to and guilty of an indictable offence who .

(a) Actually commits the offence or does or omits any act the doing or
omigsion of which forms part of the offence; or

(h) Aids or abets any person in the actual commission of the offence, or
in any such act or omisgion as aforesaid; or '
~ {¢) Directly or indirectly counsels or procures any person to commit the
offence, or to do or omit any such act as aforesaid.

If several persons form a common intention to prosecute any unlawful
purpose, and to assist each other therein, each of them is a party to every
offence committed by any one of them in the prosecution of such common
purpose, the commission of which offence was or ought to have been known
to be a probable consequence of the prosecution of such common purpose.

Seerion 72,

OFFENCE COMMITTED OTHER THAN THE OFFENCE INTENDED.I

HEvery one who counsels or procures another to be a party to an offence of
which that other is afterwards guilty is a party to that offence, although it
may be committed in a way different from that which was counselled or
suggested.

Every one who counsels or procures another to be a party to an offence
18 a party to every offence which that other commits in consequence of such
counselling or procuring, and which the person counselling or procuring
knew or ought to have known to be likely to be committed m consequence
of such counselling or procuring.

Secriow 73.

ACCESRORY AFTER THE FACT DEFINED.

An accessory after the fact fo an indictable offence is one who receives
comforts or assists any one who has been a party to such offence, in order to
enable him to escape, knowing him to have been a party thereto :

Provided that no married woman whose huzband has been a party to an
indictable offence shall become an accessory after the fact thereto by receiving
comforting or assisting her husband, or by receiving comforting or assisting
in hig presence and by his authority any other person who has been a party
to such offence, in order to enable her husband or such other person to escape.
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Secrion 74.

ATTEMPTS TO COMMIT OFFENCES.

An attempt to commit an offence is an act done or omitted with intent to
commit that offence, forming part of a series of acts or omissions which
would have constituted the offence if such series of acts or omissions had not
been interrupted, either by the voluntary determination of the offender not
to complete the offence or by some other cause,

* Every one who, believing that a certain state of facts exists, does or omits
an act the doing or omitting of which would if that state of facts existed be
an attempt to commit an offence, atbtempts to commit that offence, although its
commission in the manner proposed was by reason of the non-existence of
that state of facts at the time of the act or omission impossible.

The question whether an act done or omitted with intent to commit an
offence 15 or is not only preparation for the commission of that offence, and
too remote to constitute an attempt to commit it, is a question of law.

TITLE II.

OFFENCES AGAINST PUBLIC ORDER, INTERNAL
AND EXTERNAL.,

PART V.
HIGH TREASON AND OTHER OFFENCES AGAINST THE QUEEN’S
AUTHORITY AND PERSON.

Secrion 75.

HIGH TREASON DEFINED,

+ High treason is

(@) The act of killing Her Majesty, or doing her any bodily harm tending
to death or destruction, maim or wounding, and the act of imprisoning or
restraining her; or ' -

(5) The forming and manifesting by an overt act an intention to kill Her
Majesty, or to do her any bodily harm tending to death or.destruction, maim
or wounding, or to imprison or to restrain her ; or

(¢) The act of killing the eldest son and heir apparent of Her Majesty,
or the Queen consort of any King of the United Kingdom of Great Britain
and Ireland: or

() The forming and manifesting by an overt act an intention to kill the
eldest son and heir apparent of Her Majesty, or the Queen consort of any
King of the United Kingdom of Great Britain and Ireland ; or

~ (¢) Conspiring with any person to kill Her Majesty, or to do her any bodily
harm tending to death or destruction maim or wounding, or conspiring with
any person to imprison or restrain her; or

(f) Levying war against Her Majesty either

with intent to depose Her Majesty from the style, honour, and royal
name of the Imperial Crown of the United Kingdom of Great
Britain and Ireland or of any other of Her Majesty’s dominions or
countries; or

in order by force or constraint to compel Her Majesty to change
her measures or counsels, or in order to intimidate or overawe both
Houses or either House of Parliament; or .

{g) Conspiring to levy war against Her Majesty with any such intent or
for any such purpose ag aforesaid ; or

(#) Instigating any foreigner with force to invade this realm or any
other of the dominions of Her Majesty ; or

* This declares the law
differently from R. .
Collins, L. & C. 471,
where it was held that a
person who pui his hand
into the pocket of another
in order to steal, was not
guilty of an altempt to
steal, because it happened
that the pocket was
empty.

T 23 Eilw, 3, 8t. 5, ¢c. 2.
&e,



* The present law re-
lates "also to the King's
eldest daughter, being un-
married ; but this seems
to be founded on feudal
reasons now  obsolete.
Such an aet could not
affcet the suceession to the
Crown.

1 54 Geo. 3, c. 146,

1 31 Viet. c. 24, 8. 6.

§ 11 & 12 Viet. c. 42,
23.

17 &8 W.3,¢ 3,88
2and 4, 1 & 2 Geo. 4
¢. 34, = 1. (s to Ireland).

This section represents
the existing Jaw. See the
Report, .

1 39 & 40 Geo. 3, c
93, 5 & 6 Vict, ¢, 51, 5. 1.

** Muleahy ». R., L. R.
311 1., 328,

t1 This is in substitntion
for misprision of treason,
the punishment for which
is imprisonment for life
and forfeiture of goods and
profits of land.

11 11 Viet.e. 12,

§§ See Muleahy 2, Reg.,
L. . 8 H. L. 360,
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(¢) Assisting any public enemy at war with Her Majesty in such war by
any means whatsoever; or

(j)* Violating, whether with her consent or not, a Queen consort, or the
wite of the eldest son and heir apparent for the time being of the King
or Queen regnant.

Every one who commits high treason shall be guilty of an indictable
offonice, and shall upen conviction thereof suffer death as in other cases;
+provided that Her Majesty may, if she think fit, direct by warrant under-
her Sign Manual, countersigned by one of Her Majesty’s Principal Secretaries
of State, that the head of such person shall be severed from his body whilst
alive. The head and body of every such offender shall be disposed of in
the manner provided for by the [Capital Punishment Amendment Act,
-1868. '

§ Any one charged with this offence may be arrested without warrant, and
shall not be bailed in England without an order from one of Her Majesty’s
Prineipal Secretaries of State, or in Ireland without an order from the Liord
Lieutenant or his Chief Secretary; or from the Queen’s Bench Division of
the High Court or a judge of that division, or a judge of the High Court
transacting the civil business of that division in chambers in England or
Ireland as the case may be.

Secrion 76,
PROCEDURE IN HIGH TREASON.

| No one shall be convieted of high treason (unless he pleads guilty) except
upon the evidence of two witnesses to one overt act of the kind of treasorn
with which he is charged, or upon the evidence of one witness to one such
act and one other witness to another such act.

No one shall be liable to be indicted or tried for high treason unless the
indictment be found within three years next after the offence committed.

€ Provided that nothing in this scction shall apply to high treason by
killing Her Majesty, or to cases where the overt act alleged is any attempt
to injure her person in any manner whatever, but every such offence may be
proved by the same evidence as any other offence.

Secton 77,

CONSPIRACY.

#* In every case in which it is high treason to conspire with any person
for any purpose, the act of so conspiring, and every overt act of any such
conspiracy, 18 an overt act of high treason.

Secrion 78,

ACCESSORIES AFTER THE FACGT IN TREASON AND MISPRISION OF TREASON,

tt Every one shall be guilty of an indictable offence, and shall upon
conviction thereof be liable to penal servitude for life, who

(@) Becomes an accessory after the fact to high treason; or

(b) Knowing that any person is about to commit high treason, docs not
with all reasonable despatch give information thereof to a justice of the
peace, or use other reasonable endeavours to prevent the commission of the
same.

Secron 79.

1T TREASONABLE OFFENCES.

Every one shall be guilty of an indictable offence, and shall upon conviction
thereof be liable to penal servitude for life, who forms any of the intentions
hereinafter mentioned, and manifests any such intention §§ by conspiring
with any person to carry it into effect or by any other overt act, or by
publishing any printing or writing; that is to say,

(¢) An intention to depose Her Majesty from the style honour and royal
uame of the Imperial Crown of the United Kingdom of Great Britain and
Treland, or of any other of Her Majesty's dominions or countries :
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()] An mtenmon to levy war against Her Majesty within any part of the
said United Kingdom, in order by force or constraint to compel her to change
her measures or counsels, or in order to put any fores or constraint upon,
or 1n order to intimidate or overawe, both Houges or either House of
Parliament: _

(¢) An intention to move or stir any foreigner or stranger with force
to invade the said United Kingdom or any other of Her Majesty’s dominions
or countries under the obeisance of Her Majesty.

- No one charged with any offence punishable under this section shall be
entitled to be acquitted on the ground that any act proved against him
amounts to high treason; but no person acquitted or convicted for any such
offence shall afterwards be prosecuted for high treason on the same facts.

Any one charged with any offence under this or the last preceding section
may be arrested without warrant, and shall not be bailed in England without
an order from one of Her Majesty’s Principal Secretaries of State or in
Ireland without an order from the Lord Lieutenant or his Chief Secretary,
or from the Queen’s Bench Division of the High Court in England or
Ireland, ar a judge of that division or a judge of t%e High Court transacting
the civil business of that division in chambers in England or Ireland as
the case may be. '

Secriox 80.

* ARSAULTS ON THE QUEEN.
Every one shall be guilty of an indietable offence, and shall be liable upon

conviction thereof- to seven years’ penal servitude, and (if he is sentenced to

imprigonment ingtead of penal servitude) if a male to be flogged once twice
or thrice, or if under sixteen years to be -whipped once twice or thrice as
the court directs, who

(e) Wilfully produces or has near the person of Her Majesty any arms
or destructive or dangerous thing with intent to use the same to injure the
person of or to alarm Her Majesty ; or

(b) Wilfully and with intent to alarm or to injure the person of Her
Majesty, or to break the public peace or whereby the public peace may be
endangered,

points, aims, or presents at or near her person any firearm, loaded or
not, or any other kind of arm; or

discharges at or near her person any loaded arms; or

discharges or causes to be discharged any explosive material near her

person; or

strikes, or strikes at, her person in any manner whatever; or

throws anything at or upon her person; or

(o) Attermpts to do any of the things specified in sub-section (&) of this
section.

No one charged with any offence punishable under this section shall be
entitled to be acquitted on the ground that any act proved against him
amounts to high treason.

Every one charged with this offence may be arrested without warrant,
and shall be ballable at digeretion.

Secrion 81,

BURNING SHIPS OF WAR, ETC.

1 Every one shall be guilty of an indictable offence, and shall upon conviction
thereof be hable to be sentenced to death, who unlawfully and wilfully sets on
fire burns or otherwise destroys

(a) Any of Her Majesty’s ships or vessels of war, whether afloat or being
built, or begun to be built, or under repair in any of Her Majesty’s dockyards,
or being built or repaired by contract in any private yard for the use of Her
Majesty; or

(b)) Any of Her Majesty’s arsenals, magazines, dockyards ropeyards
vietualling offices or any of the buildings erected therein or belonging
thereto ; or

() Any timber or materials there placed for building repairing or ﬁttmg
out ships or vessels ; or

*5 & 6 Vict. ¢.-51, se.
L2

t 12 6. 3. c. 74,



* 4 Geo. 4. c. 48, 5. 1.
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provision wherever it is
applicable, but we donbt
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(@) Any of Her Majesty’s military naval or victualling stores or other
ammunition of war; or :

(¢) Any place where any such military naval or victualling stores, or other
ammunition of war are kept or placed.

*Upon a conviction for an offence under this section the court may abstain
from passing sentence of death upon the offender, and mstead of pronouncing
such sentence may order judgment of death to be entered of record, and
the proper officer shall thereupon enter the same of record accordingly.

Every one charged with any offence under this section nay be arrested
without warrant, and shall be bailable at discretion.

Secriox 82.
+ INCITING TO MUTINY.

Kvery one shall be guilty of an indictablc offence, and shall be liable upon
conviction thereof to penal servitude for lifo, who for any traitorous or muti-
nous purpose endeavours to scduce any person serving in Her Majesty’s
forces by sea or land from his duty and allegiance to Her asty, or to
incite or stir up any such person to commit any act of mu. or to make
or endcavour to make any mutinous assembly, or to commit any wraitorous or
mutinous practice whatever.

Every one charged with this offence may be arrested without warrant,
and shall be bailable at discretion.’

Seeroy 83.

APPLICATION OF TII8 PART OGF THE ACT.

This Part of the Act shall apply to all acts done by any subject of Her
Majesty in any part of the world.

PART VL
UNLAWFUL ASSEMBLIES, RIOTS, BREACHES OF THE PEACE.

Secrion 84,

DEFINITION ©OF UNLAWFUL

An unlawful assembly is an assembly of threc or more persons who, with
intent to carry out any common purpose, assomble in such a manner or so
conduct themselves when assembled as to cause persons in the neighbourhood
of such assembly to fear on reasonable grounds that the pcrsons so assembled
will disturb the peace tumultuously,f or will by such assembly needlessly and
without any reasonable oceasion proveke other persons to disturb the peace
tumultuounsly.

Persons lawfully assembled may become an unlawful assembly if they
conduct themselves with a common purposc in such a manner as would have
made their assembling uwnlawful if they had assembled in that manner for that
I)l'l'["[.)OHO.

§ An assembly of three or more persons for the purpose of protecting the
house of any one of their number against persons threatenimg to break and
enfer such house In order to commit any mdictable offence therein is not
unlawful.

ASSTMELY,

Section 85,

DEFINITION OF RIOT.

A riot is an unlawful assembly which bas begun to act in a tumultuous
manner to the disturbance of the peace.

Secriox 86.

PUNISHMENT OF UNLAWFUL ASSEMBLY.||
Every member of an unlawful assembly shall be guilty of an indict-
able offence, and shall be liable upon comvietion thereof to one year’s
1mprisonmnett,
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Secrion 87,

PUNISHMENT OF RIOT.

Every rioter shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labou..

Secrion 88.

READING THE RIOT ACT.

* It i8 the duty of every sheriff under sheriff and justice of the peace of
any county, and of every mayor bailiff or other head officer, sheriff under
sheriff and justice of the peace of any city or town corporate, who has
notice that there are within hig jurisdiction persons to the number of twelve
or more unlawfully riotously and tumultuously assembled together to the
disturbance of the public peace, to resort to the place where such unlawful
riotous and tumultuous assembly is, and where the nature of the case requires
it among the riotera or as near to them as he can safely come with a loud
voice to command or cause to be commanded silence to be whilst the pro-
clamation hereinafter mentioned is made, and after that openly and with loud
voice to make or cause to be made a proclamation in these words, or to the
like effect : '

“ Our Bovereign Lady the Queen chargeth and commandeth all persons
being assembled immediately to disperse themselves and peaceably to depart
to their habitations or to their lawful business, upon the pain of being guilty
of an offence, on conviction of which they may be sentenced to penal servitude
for life. - Gop Save tHE QUEEN.” '

All persons shall be guilty of an indictable offence, and shall upon conviction
thereof be liable to penal gervitude for life, who

(@) With force and arms wilfully and knowingly oppose obstruct hinder or
hurt any person who begins or who is about to make the said proclamation,
whereby such proclamation is not made; or

(b) Continue together to the number of twelve for and do not disperse
themselves within one hour after such proclamation has been made, or if
they know that its making was hindered as aforesaid, them within one hour
after such hindrance : '

Provided that no person shall be prosecuted for any offence under this
section unless such prosecution be commenced within twelve months after the
offence committed.

Every one charged with an offence under this section may be arrested
withoyt warrant, and shall be bailable at discretion.

Il

Seorion 89.

DUTY OF JUBTICE IF RIOTERE DO NOT DISPERSE.

If the persons so unlawfully riotously and tumultuously assembled together
as aforesaid, or twelve or more of them continue together, and do not disperse
themgelves for the space of one hour after proclamation made, or after such
hindrance as aforesaid, it ia the duty of every such sheriff justice and other
officer as aforesaid and of all persons required by them io assist to cause
such persons to be apprehended and carried before a justice of the peace;
and if any person so assembled is killed or hurt in the apprehension of
such persons or in the endeavour to apprehend or disperse them by reason
of their resistance every person ordering them to be apprehended or dis-
persed and every person executing such orders shall be indemnified against
all proceedings of every kind in respect thereof: Provided that nothing
herein contsined shall in any way limit or affect any duties or powers
imposed or given by Sections 49, 50, 51, 52, 53, 116, and 117 as to the
suppression of riots before or after the making of the said proclamation.

Seemion 90, .

: RIOTOUS DESTRUCTION OF BUILDINGS. .

All persons shall be guilty of an indictable offence, and shall be liable upon
conviection thereof to penal servitude for life, who, theing rictously and tumul-
tuously assembled together to the disturbance of the public peace, nnlawfully

M 601

* 1 Geo, 1,8t 2. c. &,
8,2, 27 Geo.8.c. 16, (Ir)
This snd the following
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t 24 & 25 Viet. ¢ 97,
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g [Irish Rep. Com. Luw,
408,

160G.3.&£1G. 4.¢. 1.
s 1,

§ By 5. 87 ante, a peace
officer can arrest persons
found committing this
offence either by day or
night, Sec. 88 cnables
spy one to arrest persons
found committing the
offence a¢ night. Inother
cases o warrant will be
DECEIsary.

| 9 G.4.¢{c. 69, 8 O
The gamekeepers power
to arrest is preserved by
5, 40.
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and with force demolish or pull down or destroy or begin to demolish pull
down or destroy any building whatever or any machinery whatever, whether
fixed or movable, or any erection used in farming land or carrying on any
trade or manufacture, or any erection or structure used in conducting the
business of any mine, or any bridge waggon-way or trunk for conveying
minerals from any mine.

Every one charged with any offence under thig section may be arrested
without warrant, and shall be bailable at discretion.

Seerion 91.

¥ RIOTOUS DAMAGE OF HOUSES, ET(.

All persons shall be guilty of an indictable offence, and shall be liable on
conviction thereof to seven years penal servitude, who being riotously and
tumultuously assembled together to the disturbance of the public peace,
unlawfully and with force injure or damage any of the things mentioned in
the lagt preceding section.

t 1t shall not be a defence to a charge of an offence against this or the last
preceding section that the offender believed he had a right to act as he did,
unless he actually had such a right.

Every one charged with any offence under thiz séction may be arrested
without warrant, and shall be batlable at diseretion. '

Srorron 92,

I UNLAWFUL DRILLING. .

Whereas assemblies of persons for the purpose of training or drilling
themselves, or of being trained or drilled to the use of arms, or for the
purpose of practising military exercises movements or evolutions without
lawful authority, are daungerous to the peace and security of Her Majesty’s
subjects and government,

Every one shall be guilty of an indictable offence, and shall be liable
upon conviction thereof to seven years’ penal servitude, who without lawful
authority

(@) Is present at or attends any such assembly for the purpose of training
or drilling any other person to the use of arms or the practice of military
exercise movements or evolutions ; or

() At any such assembly trains or drills any other person to the use of
arms or the practice of military exercise movements or evolutions.

Secton 93.

BEING UNLAWFULLY DRILLED.

§ Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment, who without lawful authority
attends or is present at any such assembly as in the last preceding section
mentioned for the purpose of being, or who at any such assembly is, without
lawful authority trained or drilled to the use of arms or the practice of
military exercise movements or evolutions.

No one shall be prosecuted for any offence under this or the last preceding
section unless such proscention is commenced within twelve months after the
offenice 18 committed. '

Secrion 94.

|| THREE PERSONS ARMED IN PURSUIT OF GAME BY NIGHT.

Every one shall be guilty of an indictable offence, and shall be liable npon
conviction thereof to fourteen ycars penal servitude, who with two or more
other persons together betwecn the end of the firgt hour after sunset and the
beginning of the last hour before sunrise, unlawfully enters or is on any land
whether open or enclosed, for the purpose of taking or destroying hares
pheasants partridges grouge heath or moor game black game bustards or
rabbits, the offender or any of such persons to the knowledge of the offender

being armed with any gun crossbow firearms bludgeon or other offensive
wWeapon.,
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No one shall be prosecuted for any offence under this section unless such
- prosecution is dommetided within twelve months after the offence is com-
" mitted.

Secrron 9b.

FORCIBLE ENTRY AND DETAINER DEFINED.

A forcible entry is when a person whether legally entitled or not enters, in
a manner likely to cause a breach of the peace or ressonable apprehension
thereof, upon any lands or tenements being at the time of such entry in the
actual and peaceable possession of some other person.

A forcible detainer is when a person in actual possession without colour of
right of any lands or tenements detains in a manner likely to cause a breach
of the peace or reasonable apprehension thereof such lands or tenements
against a person entitled by law to the possession of them.

- What amounts to actual possession or eolour of right is a question of law.

Every one who foreibly enters or forcibly detains any lands or tenements
shall be guilty of an indictable offence, and shall be liable upon conviction
thereof to one year's imprisonment,

Szetion 986,

DEFINITION OF AFFRAY.

An affray is the act of fighting in any public street or highway, or
fighting to the alarm of the public in any other place to which the public
have access. '

*Bvery one who commits or takes
an indictable offence, and shall be liable
imprisonment with hard labour.

part in an affray shall be guilty of
upon conviction thereof to one year’s

Secron 97.

CHALLENGE TO FIGHT A DUEL.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year’s imprisonment with hard labour, who chal-
lenges or knowingly carries any challenge to or endeavours by any means to
provoke any person to fight a duel, or endeavours to provoke any perzon fo
challenge any other person to fight a duel.

Sucrion 98,

+ PRIZE FIGHT,

Every one shall be guilty of an indictable offence, and shall be liable upon.
convietion thereof to one year’s imprisonment with hard labour, who fights
in a prize fight, or subscribes to or otherwise promotes a prize fight between
any other. persous,

PART VII,

UNLAWFUL OATHS, SEDITIOUS WORDS CONSPIRACY AND
' LIBEL.

Section 99.

IUNLAWFUL OATHS. OATHS TO COMMIT OFFENCES,

Every one shall be guilty of an indictable offenice, and shall upon conviction
thereof be liable to penal servitude for life, who

(@) Administers or causes to be administered, or aids or adsists or is present
at and consenting to the administering or taking of any oath, or any obliga-
tion in the nature of an oath, or -any engagement purporting or intending
to bind the person taking the same to commit high treason or murder or
any offence punishable with penal servitude ; or

* The addition of hard
labour is new.

t By the present law
a prize fight is illegal,
though it is diffieult to
suy precisely what offence
is committed. In R. .
Bellingham and others,
2 C. & P. 234, they were
said (by Mr. Jostice Bur.
rough) to be unlawful
assemblies. In R. v, Per-
kins, 4 C. & P. 537, Mr.
Justice Patteson gaid all
persons  present wers
guﬂtﬁ of an ussault. See
too, R. v. Hargrave, 5 C.
& P. 170, As there are
difficulties in bringing
prize fighting within the
definition of either . un-
lawful assembly or assault,
it seems best to make
special provision for their
punishment, The punish-
ment i that which may
be inflicted on a convietion
on an indictment for an
sgsault under 24 & 25
Viet, e. 100. s, 47, and s,
206 post.

T 52 G. 3. ¢ 104. &s,
1, 6, B. As to punish-
ment, see ¥ W, 4, & 1
Vict, e, 91,

Irish Aets, 27 G. 8, ¢
15.,, 50 G 8, ¢. 102, a. 1.



® 52 Geo. 3, ¢..104, . B,

137G 3,6 128, sa. 1
& 5.3 27 Geo. 3, c. 15
(Ir.y; 50 Geo. 3,¢. 102,

152G.3,¢c104,52;
37 G. 8, ¢, 123, s. 2,

§ This iz new, but is
wanted to complete the
section,
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(b) Tenders or causes to be tendered any such oath obligation or engage-
ment to any person, or attempts to compel or persuade any person to take
any such oath obligation or engagement; or. _

(¢) Takes any such oath or obligation in the nature of an oath or
engagement.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

* No one who has been tried and aequitted or convicted of any offence
under this section shall be liable to be indicted, prosecuted, or tried again
for high treason or being accessory after the fact to any treason, in respect
of the same offence or fact.

T

Secrion 100,

'f' OTHER UNLAWFUL OATHS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who '

(@) Administers or causes to be administered or aids or assists or is present
at and consenting to the adininistering or taking of any oath, or obligation
in the nature of an oath, or engagement, purporting or intending to bind the
person taking the same

to engage in any mutinous or seditious purpose; or :

to disturb the public peace or commit any indictable offence; or

to be of any association society or confederacy formed for any such
purpose as aforesaid ; or

to obey (in order to earry out any such purpose as aforesaid) the orders
or commands of any committee or body of men not lawfully con-
stituted, or of any leader or commander, or other person not having
authority by law for that purpose; or

not to inform or give evidence against any associate confederate or other
person ; or

not to reveal or discover any unlawful combination or confederacy, or
any illegal act done or to be done, or any illegal oath or obligation
or cngagement which may have been administered or tendered to or
taken by any person, or the import of any such oath or obligation or
engagement; or

(h) Tenders or causes to be tendered any such oath, obligation, or engage-
ment to any person, or attempts to compel or persuade any person to take
any such oath obligation or engagement ; or

{¢) Takes any such oath or obligation or engagement.

Every one charged with any offence under this section may he arrested
without warrant, and shall be bailable at diseretion.

This and the last preceding section shall extend to acts done by Her
Majesty’s subjects in any part of the world,

Seeton 101,

I EFFECT OF COMPULSION IN ADMINISTERING AND TAKING OATHR,

Provided that any one who, under such compulsion as would otherwise
excuse him, commits any offence against either of the last two preceding
sections shall not be excused thereby unless he within the period hereinafter
mentioned declares the same, and what he knows touching the same, and the
persons, by whom and in whose presence, and when and where, such oath or
obligation or engagement was administered or taken, by information on oath
before one of Her Majesty’s justices of the peace, or one of Her Majesty’s
Principal Secretaries of State, or the Lord Lieutenant or his Chief Secretary
or Her Majesty’s Privy Council in England or Ireland, or if the oath is taken
out of Her Majesty’s dominions then before any British ambassador minister
or consul,§or if he is in actual service in Her Majesty’s forces by sea or land,
either by such information on oath as aforesaid, or by information o his com-
manding officer. Such declaration may be made by him within fourteen days
after the taking of the oath, or if he is hindered from making it by actual
force or sickness, then within four days of the cessation of such hindrance, or
on hig trial if it happens before the expivation of either of those periods.
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Secton 102,

SEDITIOUS INTENTION, WORDS, LIBEL, AND CONSPIRACIES.
* A seditious intention is an intention
to bring into hatred or contempt, or to excite disaffection against the
person of Her Majesty, or the Government and Constitution of the United
Kingdom or of any part of it as by law established, or either House of
Parlizment, or the administration of justice ; or
to excite Her Majesty’s subjects to attempt to procure otherwise than
by lawful means the alteration of any matter in Church or State by
law established ; or
to raise discontent or disaffection amongst Her Majesty’s subjects ; or
to promote feelings of ill-will and hostility between different clagses of
such subjects:
Provided that no ome shall be deemed to have a seditious intention only
because he intends in good faith
to show that Her Majesty has been misled or mistaken in her measures ;
or -
to point out errors or defects in the Government or Constitution of the
United Kingdom or of any part of it as by law established, or in the
administration of justice, with a view to the reformation of such
alleged errors or defects; or to excite Her Majesty’s subjects to
attempt to procure by lawful means the alteration of any matter in
Church or Etate by law established; or
to point out in order to their removal matters which are producing or

85

have a tendency to produce feelings of hatred and ill-will between

different classes of Her Majesty’s subjeots.
18editions words are words expressive of or intended to carry into execu-
tion or to excite others to carry into execution a seditious intention. '
A seditious libel is alibel expressive of or intended to carry into execution
or to excite others to carry into execution a seditious intention.
A seditious conspiracy is an agreement between two or more persons
ta carry into execution a seditious intention.

Secrion 103.

i PUNISHMENT OF BSEDITIOUS OFFENCES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment, who speaks any seditious
words or publishes any seditious libel or is a party to any seditious conspiracy.

Secrron 104,

LIBELS ON FOREIGN BOVEREIGNS,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year's imprisonment, who without lawful justification
or excuse publishes any libel tending to degrade revile or expose to hatred
and contempt in the estimation of the people of any foreign state any foreign
prince or person exercising sovereign authority over any such foreign state.

PART VIII,
PIRACY.

Secrior 105.

PIRACY BY THE LAW OF NATIONS.§

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who does any act which
amounts to piracy by the law of nations. :

Every one charged with any offence under this section may be arrested
without warrant, and ahall be bailable at discretion.

* This is as securate a
statement of the exigting
law as we can make, See
60 Geo, 3 & 1 Geo. 4,
e. 8. O’Connell ». R. 11
ClL & F.145, 234. RB.n.
Lambert & Perry, 2
Camp. 398. R.e, Vincent,
9C. & P 91, We are
ungble to assent to the
proposition that 38 Geo.
3, ¢ 29 (Irish Act) is
declaratory of the common
law.

t R. v. Froat, 22 St.
Tr. 471; R. v, Winterw
botham, Ib, 823; R. ».
Binns, 26 St, Tr, 595.

I See 40 & 41 Vict. c.
21, 8. 40,

§ See Report, p. 20.



*TW.4&1 Vict. ¢, 88.

t 4 Geo. 4, c. 48, s. 1.
See note to section 81,
anie,

111 & 12 W, 3, e T,
g, T, and Geo, 2, ¢ 30,
s L.

§ 18 Geo. 2,¢. 30,8 1.

| 8 Geo. 1, ¢ 24,s. L.

11 &12 W.3,¢7,
& 8.

#* g Geo, 1: C. 24, s L
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Szeemion 1086.

PIRACY BY THE LAW (OF NATIONS WITH PERSONAL VIOLENCE.

* Every one shall be guilty of an indictable offence, and shall be liable
upon conviction thereof to suffer death, who does any act which amounts to
piracy by the law of nations, and who with intent to do any such act or at the
time of or immediately before or immediately after doing any such act murders
or aggaults with intent to murder any person, or stabs cuts or wounds any
person, or unlawfully does any act by which the life of any person may be
endangered.

+ Upon a conviction for an offence under this section the court may abstaip
from pronouncing sentence of death on the offender, and may instead of
pronouncing the same order judgment of death to be entered of record, and
the proper officer shall thereupon enter the same of record accordingly.

Every onc charged with any offence under this section may be arrested
without warrant, and shall be batlable at diseretion.

This and the last preceding section extend to all persons whatever, whether
subjects of Her Majesty or not.

Secrion 107,
PERSONS DEEMED T0 RE PIRATES,

Fvery one shall be deemed to be a pirate who does ahy of the following
acts ; that is to say, who
(¢) I Being a subject of Her Majesty, commits any act of hostility or
robbery against others Her Majesty's subjects on the sea, or In any place
where the admiral has jurisdiction, under colour of any commission from any
foreign prince or State, whether such prince or State iz at' war with Her
Majesty or not, or under pretence of anthority from any person whatever; or
() § Being a subject of Her Majesty, during any war Is in any way
adherent to or gives aid or comfort to Her Majesty’s enemies upon the sea, or
in any place where the admiral has jurisdiction; or
(¢} | Belonging to any ship or vessel whatever (whether he is a subject of
Her Majesty or not) upon meeting any British merchant ship or vessel on the
gea, or in any place where the admiral has jurisdiction enters into such
British ship or vessel, and though he does not seize or carry off such ship or
vessel, throws overboard or destroys any part of the goods belonging to it; or
(d) T Being on board any British ship in any place where the admiral has
jurisdiction,
turns pirate enemy or rebel, and piratically runs away with the ship, or
any boat, ordnance ammunition or goods; or
yields them up voluntarily to any pirate; or
brings any seducing message from any pirate enemy or rebel ; or
counsels or procures any person to yield up or run away with any ship
goods or merchandize, or to turn pirate or to go over to pirates; or
lays violent hands on the commander of any such ship in order to prevent
him from fighting in defence of his ship and goods; or
confines the master or commander of any such ship; or
makes or endeavours to make a revolt in the ship; or
(¢) ** Being a subject of Her Majesty in any part of the world, or (whether
a subject or not) being in any part of Her Majesty’s dominions or on board 2
British ship, knowingly
furnighes any pirate with any ammunition or stores of any kind ; or
fitse out any ship or vessel with a design to trade with or supply or
correspond with any pirate; or
conspires or corresponds with any pirate.
Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 108,
PUNISHMENT OF PERSONS DEEMED 70 BE PIRATES,
Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who does any act in respect of

which ho is to be deemed to be a pirate under the provisions herein-before
contained. '



CRIMINAL CODE BILL OOMMISSION i~—THE DRAFT OCDE. 87

Secrion 109,

PONISHMENT OF PIRATES COMMITTING ACTS OF VIOLENCE.

* Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to suffer death, who with intent to commit or at the time
of or immediately before or immediately after committing any act in respect
of which he is to be deemed to be a pirate under the provisions herein-before
contained, assaults with intent to murder any person, or stabs cuts or wounds
any person or unlawfully does any act whereby the life of any person may be
endangéred.

Upon a conviction for an offence under this section the court may abstain
from pronouncing sentence of death on the offender, and instead of pro-
nouncing the same may order judgment of death to be entered of record, and
the proper officer shall thereupon enter the same of record accordingly.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secriony 110. |

NOT FIGHTING PIRATES,

+ Every one shall be guilty of an indictable offence, and shall upon conviction
thereof be liable to six months imprisonment, and ghall forfeit to the owner
of the ship all wages then due to such offender, who being a commander
magter or any officer or geaman or mariner of any merchant ship which
carries guns and arms, does not, when attacked by any pirate or by any ship
on which any pirate is on board, fight and endeavour to defend himself and
hig vessel from being taken by such pirate, or who utters any words to dis-
conrage the other mariners from defending the ship, if by reason thereof the
ship falls into the hands of such pirate. '

TITLE IIIL.

OFFENCES AFFECTING THE ADMINISTRATION OF
JUSTICE AND THE MAINTENANCE OF PUBLIC
ORDER.

PART IX.
CORRUPTION AND DISOBEDIENCE TO LAWFUL ORDERS.

Seorron 111.
JUDICIAL CORRUPTION.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, who .

() Holding any judicial office, corruptly accepts or obtains or agrees to
accept or attempts to obtain for himself or any other person any money or
valuable consideration office place or employment whatever, on account of
anything already done or omitted, or to be afterwards done or omitted by him
in his judieial capacity ; or ' o

(b) Corruptly gives or offers to any person holding any judicial office, or to
any other person, any money or valuable consideration office place or employ-
ment whatever on account of any such act or omission as aforesaid.

No one holding any judicial office shall be prosecuted for any offence under
this section without the leave of the Attorney General for England or Ireland,
or if the office of Attorney General for England or Ireland be vacant, of the
Solicitor General for England or Ireland as the case may be; and no Ju%ge
who holds his office for life, subject only to a power of removal by Her
Majesty, on an address presented by both Houses of Parliament, shall be pro-
secuted for any such offence except by the Attorney General for England or

*7 W.4 & 1 Viet.c.
88. See note to s. 81, ante,

+ 8G. 1,024,986

1 The punishment for
an offence under ss. 111,
112, 113, is at present
flne and imprisonment, as
for & common law wmis-
demeanour.



* Thes> words are per-
haps unnecessary, but they
may prevent a qnestion
arising from the common
law distinction between an
exception and a proviso.
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Ireland, or Solicitor General for England or Ireland as the case may be, in
pursuance of a resolution of either Houge of Parliament.

Every one charged with any offence under this section shall be bailable at
diseretion.

SHrcrion 112,

CORRUPTION OF MINISTERIAL OFFICERS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, who

(2) Being a justice of the peace, peace officer, or public officer employed in
any capacity for the prosecution or detection or- punishment of offenders,
corruptly accepts or obtains, or agrees to accept or attempts to obtain for
himself or for any other person any money or valuable consideration office
place or employment whatever, Witﬂr the intent to interfere corruptly with
the due administration of justice, or to procure or facilitate the commission of
any indictable offence, or to protect from detection or punishment any person
having committed or intending to commit any such offence; or

(b) Corruptly gives or offers to any such officer as aforesaid any such bribe
advantage or consideration as aforesaid with any such intent as aforesaid.

Every one charged with any offence against this section shall be hailable
at discretion,

Seorow 113.
OFFICIAL CORRUPTION.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years penal servitude, who '

(a) Corruptly accepts or obtains, or agrees to accept or attempts to obtain
for himself or any other person any money or valuable consideration what-
ever on account of his having appointed to or having procured or attempted to
procure for, or in consideration that he will appoint to or procure or attempt to
procure for any person, any public office or employment ; or

(b) Corruptly gives or offers to give to any person any money or valuable
consideration whatever on any such account or consideration as aforesaid.

No one shall be prosecuted for this offence except by the leave of the
Attorney General for England or Ireland for the time being, or if the office
of Attorney General for England or Ireland js vacant, by the leave of the
Solicitor General for England or Ireland as the case may be.

Every one charged with any offence under this section shall be bailable at
discretion.

Secrion 114.
DISOBEDIENCE TO A STATUTE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year’s imprisonment who without lawful excuse
(the proof whereof shall lie on him*) disobeys any statute of the realm by
wilfully doing any act which it forbids or omitting to do any act whicl 1t
requires to be done, unless some penalty or other proceeding is expressly
provided by law and is intended to be exclusive of all other punishment for
such disobedience.

Szeron 115,

DISOBEDIENCE TO LAWFUL ORDERS OF COURT, ETC,

Every one shall be guilty of an indictable offence, and shall be Hable upon
conviction thereof to one year's imprisonment who without lawful excuse
disobeys any lawful order made by any court of justice or by any person or
body of persons authorised by any statute to make or ¢ive such order, unless
some penalty or other mode of proceeding is expressly provided by law and
is intended to be exclusive of all other punishment for such disobedience.

Secrion 116.
NEGLECT OF PEACE OFFICER TO SUPPRESS RIOT.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to imprisonment for two years, who being a sheriff nnder-
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sheriff mayor bailiff or other head officer or justice of the peace or other magis-

trate or other peace officer of any county city town or district, having notice
that there is a riot within his jurisdiction, without reasonable excuse omits
to' do all that may reasonably be expected of him to suppress such riot in
the exercise of the powers which by law he possesses for the purpose of
suppressing such riot. :

Secriox 117,

.'NEGLEOT TO AID PEACE OFFICER IN SUPPRESSING RIOT.

Every one shall be guilty of an indictable offence, and shall upon conviction
thereof be liable to one year's imprisonment, who, having reasonable notice
that he is required to assist any sheriff under-sheriff mayor hailiff or other
head officer justice of the peace magistrate or peace officer in suppressing
any riot, omits without reasonable excuse so to do.

Secrion 118.

NEGLECT TO ASSIST PEACE OFFICER IN ARRESTING OFFENDERS, ERC.

“Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to six months’ imprisonment, who having reasonable notice
that he is required to assist any sheriff under-sheriff mayor bailiff or other
head officer justice of the peace magistrate or peace officer in the execution of
his duty in arresting any person, or in preserving the peace, omits without
reasonable excuse o to do. ’

PART X.
MISLEADING JUSTICE.

Seerion 119,

DEFINITION OF PERJURY AND SUBORNATION.

Perjury is an assertion as to a matter of fact opinion belief or know-
ledge, made by a witness in a judicial proceeding as part of his evidence,
either upon oath or in any form allowed by law to be substituted for an
oath, whether such evidence is given in open court or by affidavit or other-
wise, such asgertion being known to such witness to be false, and heing in
tended by him to mislead the court jury or person holding the procecding.
Evidence in this section includes evidence given on the voir dire and cvidence
given before a grand jury.

Every person is a witness within the meaning of this section who actually
gives his evidence upon oath or in any such form as aforesaid, whether he was
competent to be a witness or not, and whether his evidence was admissible

or not.

-~ *Hvyery proceeding is judicial within the meaning of this section which is
held in or under the anthority of any eourt of justice, or before either Honge
of Parliament or any Committee of either Housc of Parliament empowered
by law to administer an oath, or before any justice of the peace or any
arbitrator or wumpire, or any person or body of persons authorised by any
statute in force for the time being to make an inquiry and take evidence
therein upon oath, or before any legal tribunal by which any legal right or
liability can be established, or before any person acting as a court, justice,
or tribunal having power to hold such judicial proceeding, whether duly con-
stituted or not, and whether the proceeding was duly instituted or not o as
to authorise the holding the proceeding, and although such proceeding was
held in a wrong place or was otherwise invalid.

Subornation of perjury is counselling or procuring any person to commit
any perjury which is actually committed.

M 601

# See the Report, p. 21,



* Seven veats s the
maximum punishment
ander the existing Lo,
We think it j= too smull »s
a maximun.  For  such
an offence s Macianiel’s
(see Foster, p. 121) penai
servitinde for life is not too
much,

T This i3 at most &
COMmMOon law  misde-
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specially provided for by
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o consitlerable number,

T It moy be doubtful
whether this s af present
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demeanor 3 but we feel no
doubt that it ought to he
madle indictable.

§ This is new 5 see the
Report, p. 21,
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Seeriox 120,
PERJURY WIfEN PUNISHABLE WITH PENAL SERVITUDE FOT LIFR.*

KEvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who commits perjury or sub-
ornation of perjury in order to procure the conviction of any person for
any offence punishable with death or penal servitude.

Every one charged with any offence against this section shall be bailable at
discretion.

Secrony 121,
PERJURY IN OTHER CASES,

Hvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years' pemal servitude, who commits perjury
or subornation of perjury for any other purpose than that in the last preceding
section mentioned.

Every one charged with any offence under thig section shall be bailable at
discretion.

Seeron 122.
FALSE OATHS,

T Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to seven years' penal servitude, who being required or
anthorized by law to make any statement cither on oath or in any form per-
mitted to be substituted for an oath, thercupon makes a statement whicl
would amount to perjury if made in a judicial proceeding. :

Every one charged with any offence against this section shall be bailable ab
discretion.

Seerioy 123.
FALSE STATEMENTS. ]

Every onc shall be guilty of an indietable offeince, aud shall he liable npon
conviction thereof to two years’ imprisonment with Lard labour, who makes a
statement as to any matter of fact opinion or belief which would amount to
perjury if made on oath in a judicial proceeding, upon any occasion on which
he is permitted by law to make any statement or declaration before any
officer authorised by law to permit it to be made before him, or before
any notary public to be certified by him as such notary.

Sueriox 124,
RULE OF EVIDENCE.

No one shall be convicted of perjury, subornation of perjury, taking a false
oath, or making a false declaration or statement, on the testimony of one
witness only, contradicting the assertion declaration or statement alleged to
be false: Provided that the testimony of one witness may bo sufficient if
material facts sufficient to corroborate that testimony are established indepen-
dently of the evidence of that witness.

Secriox 125.

FABRICATING EVIDENCE.

§ Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years penal servitude, who with intent to mislead
any court of justice or person holding any such judicial proceeding as
aforesaid, fabricates or contrives evidence by any means other than perjury
or subornation of perjury. -

Every one charged with any offence under this section shall be bailable
at discretion,
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Section 1286.

¥ OONSPIRACIES TO BRING FALSE ACCUSATIONS. % This offence and that
. and tha

Every one shall be guilty of an indictable offence who conspires with referred to in 5 127 are
any person to prosecute any other person for any alleged offence knowing at }f."elsf'““.;‘;“bjec" to no
gsach other person to be innocent thereof, and shall be liable upon conviction tord lobonr. iﬁliﬁﬁiﬁ’éﬁe‘;ﬁ
thereof to be punished according to the following provisions; that is to say, imprisonment, (14 & 16

(a) Every such offender as aforesaid shall be liable to penal servitude Vict.c. 100, s 29.3 The
for life if the person prosecuted or intended to be prosecuted in pursuance ;777" punisholent s
of the donspiracy might, upon conviction for the alleged offence, be sen- ere greatly inereased.
tenced to death or penal servitude for life:

(8) Every such offender as aforesaid shall be liable to penal servitude
for fourteen years if the person prosecuted or intended to be prosecuted in
pursuance of the conspiracy ‘might, upon conviction for the alleged offence,
be sentenced to penal servitude for any term less than life:

(¢) Every such offender as aforesaid shall be liable to penal servitude
for seven years if the person prosecuted or inftended to be prosecuted
in pursuance of the conspiracy might, upon conviction for the alleged offence,
either upon an indictment or upon a summary conviction, be sentenced to
imprisonment, but not to penal gervitude.

-Every one charged with any offence under this section shall be bailable
at diseretion.

Secron 127,

CORSPIRING TO PERVERT OR DEFEAT JUSTICE.

Fvery one shall be guilty of an indictable offence, and shall upon conviction
thereof be liable to seven years’ penal servitude, who conspires with any
person to obstruct prevent pervert or defeat the course of justice.

Every one charged with any offence under this section shall be bailable
at digeretion.

Seorion 128.

ATTEMPTING TO PERVERT JUSTICE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who wilfully
attempts in any way though not otherwise criminal to obstruct prevent
pervert or defeat the course of justice or the administration of the law.

Secrioy 129,

CORRUPTLY INFLUEKRCING JURIES AND WITNESSES.

+ Every one shall be guilty of an indictable offence, and shall be liable on 1 This will moet come
conviction thereof to two years’ imprisonment with hard labour, who :{,h_”“‘- (matters in - the
(z) Dissuades or attempts to dissuade any person by threats bribes or R(._l:;ﬂ_mi’, ‘{&gt”' See the
_other corrupt means from giving evidence in any cause or matter civil T
or criminal ; or
(b) Influences or attempts to influence by threats or bribes or other corrupt
means any juryman in his conduct as such, whether such person has been
gworn as a juryman or not; or
(¢) Accepts any such bribe or other corrupt consideration to abstain from
giving evidence, or on account of his conduct as a juryman.

PART XI.
ESCAPES AND RESCUES.

Secrrox 130,

I BEING AT LARGE WHILE UNDER SENTENCE OF TRANSPORTATION GR PENAL BERVITUDE. I 5Geo. 4 ¢ §4,¢ 22,

Every one shall be guilty of an indictable offence, and shall be liable upon y ;"W}'{;‘j‘iﬁ"hﬁ";‘-‘“t’ sep

conviction thereof to penal servitude for life, who having been sentenced or 9 Geo. 4, c. 54, 4. 16,



* 52 Geo. 3, ¢. 156,

t 17 & 18 Geo. 3, ¢, 36
(Irish Act), made per-
petual by 40 Geo. 3, ¢, 96
(Irish Act), 1 &2 W.4,
¢, 44, 5. 4.

f As to this ond the
following section see 16
G.2,e.3,and1 &2 W,
4, ¢. 44, = 6.
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ordered to be transported or kept in penal servitude, or having agreed to
trangport himself on certain conditions either for life or for any number of
years, is afterwards at large within any part of Her Majesty’s dominion,
without some Jawful cause (the proof whereof shall lie on him) before the
expiration of the term for which he was ordered to be transported or kept
in penal servitude, or for which he agreed to transport himself.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion. '

‘Srcrroy 131,

* ASSISIING ESCAPE OF DRISONERS OF WAR.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, who knowingly and
wilfully :

(&) Assists any alien enemy of Her Majesty, being a_prisoner of war in Her
Majesty’s dominions, to eseape from any prison or place of confinement in
which he may be dctained ; or

(h) Assists any such prisoner as aforesaid, suffered to be at large on his
parole in Her Majesty’s dominions or in any part thereof, to escape from
Her Majesty's dominions, or from that part of her dominions within which
he 18 at large on his parole ; or

{¢) Owing allegiance to Her Majesty, after any such prisoner as afore-
said has quitted the coast of any part of Her Majesty’s dominions in such
his escape, knowingly and wilfully upon the high seas assists such prisoner
1 his escape towards any other domimons or place.

Every one charged with any offence under thig section shall be bailable at
discretion.

Secrioy 132.

BREAKING PRISON,

t Every one shall be guilty of an indictable offence and shall be liable upon
conviction thereof to penal servitude for life, who by force or violence breaks
any prison, with intent to set at liberty himself or any other person confined
therein on any criminal charge. :

Every onc charged with any offence under this section may be arrested
without warrant, and shall be bailable at diseretion. '

Secrion 133,

ESCAPE FROM PRISON WHEN CONFINED ON ORIMINAL CHARGE. .

Every one shall-be guilty of "an indictable offence, and shall be hiable upo
conviction thereof to seven years’ penal servitude, who

(«) Having been convicted of any offence escapes from any lawful custody
in which he may be under such conviction ; or

() Whether convicted or not escapes from any prison in which he is
lawfully confined on any criminal charge.

Every one charged with any offence under this section may be arrested
withont warrant, and shall be bailable at diseretion.

Secriony 134,

ESCAPE FROM OTHER LAWFUL CUSTODY ON C(RIMINAL CHARGE,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who being in
lawful custody other than aforesaid on any criminal charge escapes from such

custody.
Every one charged with an offence under this section may be arrested

without warrant, and shall be bailable at discretion.

Secrtoxy 135.

iASSISTING ESCAPE IN CERTAIN CASES.

Every one shall be guilty of an indictable offence, and shall be lhable upon
conviction thereof to penal servitude for life, who
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(@) Rescues any person or assists any person in escaping or attempting to
escape from lawful custody, whether in prison or not, under sentence of death
" or penal servitude for-life, or after conviction of and before sentence for or
whilst in such custody upon a charge of any offence punishable with death
or.penal servitude for life; or _

(b) Being a peace. officer and having any such person in his lawful custody,
or being an officer of any. prison in which any such person is lawfully confined,
voluntarily ‘and intentionally permits him to escape therefrom, or aids him
In escaping or attempting to escape.

Every one charged with any offence under this section shall be bailable
at discretion. '

Secrion 136.

ASBISTING ERCAPE IN OTHER CABES.

*Hvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who

(@) Rescues any person or assists any person in escaping or attempting to
escape from lawful custody, whether in prison or not, under a sentence of
penal servitude for any term less than life, or after convietion of and before
sentence for or whilst in such custody upon a charge of any offence punish-
able with penal servitude for a term less than life; or

(b) Being a peace officer having any such person in his lawful custody, or
being an officer of any prison in which such person is lawfully confined,
voluntarily and intentionally permits him to escape therefrom, or aids him in
escaping or attempting to escape. '

Every one charged with an offence under this section shall be bailable
at diseretion.

Secrion 137.

"'AID!NG E3CAPE FROM FPRIBON.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who

(a) Rescues or aids any prisoner lawfully imprisoned in escaping or in
attempting to escape from prison; or

(b) With intent to facilitate the escape of any prisoner lawfully imprisoned,
conveys or causes to be conveyed anything whatever into any prison. .

Szcriony 138.

PEACE OFFICER, AND OFFICER OF FPRIBON AIDING ESCAPE.i

Every one shall be guilty of an indictable offence, and shall upon conviction
thereof be liable to five years' penal servitude, who

(2) Being a peace officer having any person in his lawful custody otherwise
than upon a charge conviction or sentence of or for an offence punishable
with death or penal servitude, voluntarily and intentionally permits such
person to escape or aids him in escaping or attempting to escape from such
custody ; or .

(b) Being an officer of a prison in which any person as aforesaid is lawfully
confined for any cause civil or criminal otherwise than upon such charge as
aforesaid, voluntarily and intentionally permits him to escape from such
prison or aids him in escaping or in attempting to escape.

Every one charged with any offence under this section shall be bailable at
discretion.

For the purposes of thig and the five last preceding sections custody under
an irregular warrant or other irregular process shall be deemed to be lawful.

Seerron 139.

§RESCUING Of PERMITTING ESCAPE OF CRIMINAL LUNATICS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal gervitude, who
(@) Rescues any person lawfuily ordered to be conveyed to any asylum for

* Bee 1 & 2 Geo. 4,
c. B8.

98 & 20 Vict, ¢. 126,
g 37,

t The punishment we
proposc is more severe
than at present in the ease
of a peace offtcer,

§ 23 & 24 Viet. e 75,
8. 12,



*0 & 10 W, 3, c 33,
and 53 G. 3, e 100,
somcwhat altered in con-
forinity with an opinion
gaid to havebeen expressed
by Coleridge, J., in RB. =
Pooley (Bodmin Summer
Assizes, 1837)., See the
Report, p. 21,

T 24 & 25 Viet. ¢, 100

. 36.

152G 3, c. 155, 8 12;
23 & 24 Viet. e. 32, s 2.
This is a8 far ws we know
the only indictable offence

punishable
only.

with a fine
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criminal lunatics, either during the time of his conveyance thereto or of his
confinement therein; or .

(b) Being an officer or servant in any asylum for criminal Innatics
voluntarily and intentionally permits any such person to escape or aids him
in escaping or attempting to escape from any such asylum.

Every one charged with any offenice under this gection ghall be bailable at
digeretion,

Seerion 14.0.
PERMITTING ESCATE THROUGH OMISSION OF DUTY,

Every one shall be guilty of an indictabie offence, and ghall be liable upon
convietion thercof to one year’s imprisonment, who, by failing to perform any
legal duty, permits a person in his Jawful custody on a criminal charge to
ngcape therefrom. _ .

TITLE IV.
OFFENCES. AGAINST RELIGION, MORALS, AND
PUBLIC CONVENIENCE.,

PART XII,
OFFENCES AGAINST RELIGION,

Secrion 14-1.
BLASPHEMOUS LIBELS.

* Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thercof to one year's imprisonment, who publishes any blasphemons
libel. '

It shall be a question of fact whether any particular published matter is
or is not a blasphemous libel : Provided that no one shall be liable to be
convicted upon any indictment for a blasphemous libel only for expressing in
good faith and in decent language, or attempting to establish by arguments
nsed in good faith and conveyed in decent language, any opinion whatever
upon any rehigions subject.

Seerrox 142,
ASSAULTING MINISTERS OF RKLIGION.

+ Hvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who

(a) By threats or force obatructs or prevents or endeavours to obstruct or
prevent any clergyman or other minister in or from lawfully cclebrating divine
service or otherwise officiating in any church chapel meeting-house or other
place of religious worship, or in or from the performance of his duty in the
lawful burial of the dead in any churchyard or other burial place; or

(6) Strikes or offers any violence to or arrcsts apon or under the pretence of
executing any civil process, any clergyman or other minister who is engaged
in, or to the knowledge of the offender is about to engage n, any of the rites
or duties mentioned in the last sub-gection, or is going to perform the same or
returning from the performance thercof.

Section 14.3.
1 DISTURBING PUBLIC WORSHID,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to be fined forty pounds, who wilfully and without lawful
justification or excuse (the proof whereof shall lie on him) disquiets or
disturbs any meeting assembly or congregation of persons lawfully assembled
for religious worship, or in any way disturbs molests or misuses any preacher
teacher or person lawfully officiating at such meeting, assembly or con-
gregation, or any person or persons there assembled. '
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PART XIII.
OFFENCES AGAINST MORALITY.

Secrion 144,
* UNNATURAL OFFENCE.

Fvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who commits buggery either
with a human being or with any other living creature.

This offence is complete upon penetration.

Tvery one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Skeriox 145,
" ATTEMPT T0 COMMIT UNNATURAL OFFENCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to ten years’ penal servitude, who attempts to commi
buggery, or assaults any person with intent to commit buggery, or who being
a male indecently assaults any other male.

Every one charged with any offence under this section shall be bailable ab

digeretion.

Secriovy 146,

. INDECENT ACTS,

Every one shall be guilty of an indictable offence, and shall be hiable upon
conviction thereof to two years' imprisonment with hard labour, who wilfully

(¢) Does any indecent act in any place to which the public have or are
permitted to have access; or

() +Does any indecent act in any place, intending thereby to insult or
offend any person.

Secrrony 147,
PUBLISHING AND EXHIBITING OBSCENE MATTER. ]
Every one shall be guilty of an indictable offence, and shall be liable upon

conviction thereof to two years' imprisonment with hard labour, who know-

ingly and without lawful justification or excuse (the proof whereof shall lie on
him

(a?) Publicly sells, or exposes for public sale or to public view any obscene
book pamphlet newspaper or other printed or written matter, or any picture
print engraving photograph model or other object tending to corrupt public
morals; or

{5) Publicly exhibits any disgusting object or any indecent show ; or

(¢} § Publishes any obscene libel.

It shall be a question of law whether the occasion of the sale, publishing, or
exhibition is such as might be for the public good, and whether there is
evidence of excess beyond what the public good requires in the manner extent
or circumstances in, to, or under which the sale publishing or exhibition is
made, so a8 to afford a justification or excuse therefor; but it shall be a ques-
tion of fact whether there is or is not such excess.

The motives of the seller publisher or exhibitor shall in all cases be
irrelevant.

Spetion 148.
+ PROCURING DEFILEMENT OF GIRLS UNDER AGE.

Every one shall be guilty of an indictable offence, and shall be lLiable upon
conviction thereof to two years’ imprisonment with hard labour, who from
motives of lucre by false pretences or false representations or other fraudu-
lent means procures any female under the age of twenty-one years to have
illicit carnal connexion with any man.

* By 24 & 25 Viet. ¢,
100, 8. 61, ten years penal
servitude is the minimum
punishment for this of-
fonce.

T This is new.

1 20 & 21 Vict. c. 83,

§ See Report, p. 22,

| 24 & 25 Vict. e, 100,
s, 49, See Report, p. 22,



* See Report, p. 22,

T See 3 Inst. 237, and
40 & 41 Vict, ¢ [4.

T Punishent Increased
by addition of hard labour,
but imprisonment Hmited
to ‘one yewr for the first
offence.

§ As to hard labonr,
3G 40 114,51, Im-
prisonment  may  be
awarded at comumon law,

| 25 G. 2, e 36,5, 8.
2 G, 3,049, 8 2.

96 CRIMINAL CODE BILL COMMIZEION :—TIIE DRAFT CODE.

Sectioy 149.
CONSPIRACY TO DEFILE.

Every one shall be guilty of an indictable offence, and shall he hable vipon
conviction thereof to two years’ imprisonment with hard labour who con-
spires with any other person by false pretences or false representations or
other frandulent means to induce any female to commit adultery or forni. -
cation. '

PART XIV.
 NUISANCES.

Szemon 150,
COMMON NUISANCE DEFINED,

A common nuisance is an unlawful act or omission to discharge a legal duty,
which act or omission endangers the lives safety health property or comfort
of the public, or by which the public are obstructed in the excrcise or enjoy-
ment of any right common to all Her Majesty’s subjects.

Secriovy 151.
WITAT COMMON NUISANCES ARR OI“F]']T\—(_‘.T']S.;“'E

Every one shall he guilty of an indictable offence, and shall be liable upon
conviction thereof to one year's imprisonment, who commits any common.
nuisance which endangers the Jives safety or health of the public, or which
injures the person of any individnal.

Seerion 152,
WHEN 4 COMMON NUISANCE IS NOT TO BE DEEMED CRIMINAL.}

Any one convicted npon any indictment or information for any common
nuisance other than those imentioned in tho preceding scction shall not be
deemed to have committed a criminal offence; but all such proceedings or
judgmonts may be taken and had as heretofore to abate or remedy the
mischief done by snch nuisance to the public right. '

Seorrox 158,
EXPOSING FOR HALE TILINGS UNFIT FOR FOOD.

Every oune shall be guiity of an indictable offence, and shall upon eonviction
thereof be liable to one year's imprisonment with hard labour,} who know-
mgly and wilfully exposes or canses to be exposed for sale or has in his
possession with intent to sell for human food articles which he knows to be
unfit for human food.

Every one who is convicted of this offence after a previous convietion for
the same offence shall be liable to two years’ imprisoment with hard labour.

Secrioxy 154,
§ DISORDERLY HOUSER.

Every one shall he guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who keeps
any disorderly house, that is to say, any common bawdy house common
gaming house or common betting house as hereinafter defiued.

{| Any one who appesrs acts or bchaves as master or mistress or as the
person having the care government or management of any disorderly house,
shall be deemed to be the keeper thereof, and shall be Kable to be prosecuted
and punished as such, although in fact ho or she is not the veal owner or
keeper thereof,

Secrios 155.

COMMON BAWDY HOUSEH.

4. common bawdy house s a house room set of rooms or place of any kind
whatever, kept for purposes of prostitution.
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Secrron 156,
* COMMON GAMING HOUSES.
A common gaming house is
(@) A house room or place kept by any person for gain, to which persons
resort for the purpose of playing at any game of chance; or
(6) A house room or place kept or vsed for playing therein at any game of
chance, or-any mixed game of chance and skill, in which

a bank is kept by one or more of the players, exclusively of the others;
or, . :

m which any game is played the ochances of which are not alike favour-
able to' all the players, including among the players the banker or
other person by whom the game is managed, or against whom the
other players stake play or bet.

Secrion 167,

"’COMMON BETTING HOUBES.

A common betting house is a house office room or other place
(a¢) Opened kept or used for the purpose of betting between persons
resorting thereto and
the owner, occupier, or keeper thereof, or
any person using the same, or
any person procured or employed by, or acting for or on behalf of, any
such person, or

any person having the caro or management, or in any manner conducting

the business thereof ; or
(b) Opened kept or used for the purpose of any money or valuable thing
being received by or on behalf of any such person as aforesaid, as or for the
consideration
for any assurance undertaking promise or agreement express or implied
to pay or give thereafter any money or valuable thing on any event or
contingency of or relating to any horse race or other race, fight, game,
gport, or exercise ; or ‘
for securing the paying or giving by some other person of any money or
valuable thing on any such event or contingency,

Secrion 158.

OFFENCES CONNECTED WITH DEAD HUMAN BODIES.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to two years’ imprisonment with hard labour, who

{(¢) Neglects to perform any legal duty either imposed upon him by law or
undertaken by him with reference to the burial} of any dead human body or
human remaing; or .

(b) Improperly or indecently interferes with or offers any indignity to any
dead human body or human remains, whether buried or not. '

TITLE V.

[

OFFENCES AGAINST THE PERSON AND
_ REPUTATION.

PART XV.
DUTIES TENDING TO THE PRESERVATION OF LIVE.

Secmion 159.
DUTY TO PROVIDE THE NECESSARIES OF LIFE.

Every one who has charge of any other person unable, by reason either
of detention age sickness insanity or any other cause to withdraw himself
M 601,

-

iet. ¢. 109,
, 6 9,8 8,

See
Lo
o0

1t 16 & 17 Viet. ¢, 119,

1 We have not thought
it expedient to make any
reference here to any
mode other than burial of
disposing of dead bodies
which mny hereafter be
sanctioneid.



* See Part XXJT, post.

t 24 & 25 Viet. e, 100,
8. 26, docs not limit the
age of the apprentice or
servant. The 14 & 15
Viet, e. 11, s 1. from
which that enactinent was
taken, was passed under
such ecircumstances as to
show that it was meant to
apply to servants of all
ages ; but that we do not
think reasonable. See
Report, p. 22,
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from such charge, and unable to provide himself with the necessaries of life,
is under a legal duty to supply that person with the necessaries of life, and*
is criminally responsible for omitting without lawful excuse to_perform it if
death is caused thereby, or if the life of such person is endangered, or the health
of such person is permanently injured, whether such charge is undertaken
by him under any contract or is imposed upon him by law, or by reason of
any unlawful act.

Secrion 160,
DUTY OF HEAD OF FAMILY TO PROVIDE NECESSARIES.

Every one who as head of a family is under a legal duty to provide neces-
saries for any child under the age of sixteen years is eriminally respousible
for omitting without lawful excuse to do so whilst such child remams a
member of his household, whether such child is helpless or not, if death is
caused or the life of such child is endangered or his health permanently
injured by such neglect.

Secrion 161.
DUTY OF MASTERS TO PROVIDE NECESSARIES,

Every one who as master or mistress has comtracted to provide nccessary
food clothing or lodging for any servant or apprenticet.under the age of
sixteen years is under a legal duty to provide the same, and is criminally
responsible for omitting without lawful excuse to discharge that duty, if
death is caused or if the Hife of such person is endangered or the health of
such person is permanently injured by such omission.

Skcriox 162, -
DUTY OF PERSONS DOING DANGEROUS ACTS.

Every onc who undertakes (except in case of necessity) to administer
surgical or medical treatment, or to do any other lawful act the doing of
which is or may be dangerous to life, is under a legal' duty to have and to
use reasonable knowledge skill care and caution in doing any such act, and
is criminally responsible for omitting to discharge that duty if death is caused -
thereby. : .

Seerron 163.
DUTY OF PERSONS TN CHARGE OF DANGEROUS THINGS,

Every one who has in his charge o under his control anything whatever
whether animate or inanimate, or who erects makes or maintaing anything
whatever, which in the ahsence of precaution or care may endanger human
life, is under a legal duty to take reasonable precautions against and use rea-
sonable care to avoid such danger, and is criminally responsible for the con-
sequences of omitting without lawful excuse to take such precautions or to use
such care.

Secrion 184
PUTY TO AVOID OMISSIONS DANGEROUS TO LIFE.

Every one who undertakes to do any act the omission to do"which is or
may be dangerous to life, is under a legal duty to do that act, and is eriminally
responsible for the consequences of omitting without lawful excuse to discharge
that duty.

PART XVI,
HOMICIDE.,

Secrion 165.
HOMICIDE DEFINED.

Homicide is the killing of a human being by another directly or indirectly,
by any means whatsoever.
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Secrion 166.

WHEN A CHILD BECOMES A HUMAN BEING,

A child becomes & human being within the meaning of this Act when it has
completely proceeded in & living state from the body of its mother, whether
it has breathed or not, and whether it has an independent circulation or not,
and whether the navel string is severed or not; and the killing of such
child is homicide when it dies after birth in consequence of injuries received
before during or after birth. '

. Secrior 187,

CULPABLE HOMICIDE.,

Homicide may be either culpable or not culpable. Homicide is culpable
when it consists in the killing of any person either by an unlawful act or
by a culpable omission to perform or observe any legal duty, or by both
combined, or by causing a person by threats or fear of violence or by deception
to do an act which causes that person’s death, or by wiltully frightening a
child or sick person.

Culpable homicide is either murder or manslaughter.

Homicide which is not culpable is not an offence.

Secrion 168.
PROCURING DEATH BY FALSE EVIDENCE.

Procuring by false evidence the conviction and death of any person by

the sentence of the law shall not be deemed to be homicide.*

Secrion 169.

DEATH MUST BE WITHIN A YEAR AND A DAY.T -

No one is criminally responsible for the killing of another unless the
death take place within a year and & day of the cause of death. The period
of a year and a day shall be reckoned inclusive of the day on which the last
unlawful act contributing to the cause of death took place, Where the cause
of death is an omission to fulfil a legal duty, the period shall be reckoned
inclusive of the day on which such omission ceased. Where death is in part
caused by an unlawful act and in part by an omission, the period shall be
reckoned inclusive of the day on which the last unlawful act took place or
the omission ceased, whichever happened last.

Secrion 170.

KILLING BY INFLUENCE ON THE MIND.

No one is criminally responsible for the killing of another by any influence
on the mind alone, save by wilfully frightening} a child or sick person, nor
for the killing of another by any disorder or disease arising from such
influence, save as aforesaid.

Secrion 171.

ACCELERATION OF DEATH.

Hvery one who by any act or omission causes the death of another shall be
deemed to kill that person, although the effect of' the bodily injury caused to
such other person be merely to accelerate his death while labouring under
some disorder or disease arising from some other cause.

Secrion 172.

CAUSING DEATH WHICH MIGHT HAVE BEEN PREVENTED.

Every one who by any act or omission causes the death of another shall be
deemed to kill that person, although death from that cause might have been
prevented by resorting to proper means.

* But see section 120,
ante, and Report, p. 21,

t Thie is the existing
law. See the Report,
p- 28.

} This obviates a pos
sible doubt,



# See the Report, pp. 23,

et seqq.

t This offence is in-
gerted lLere to cover the
enge when the grievous
bodily harm is dene teo
gome person other thun
the person intended to be
murdered, &c.

1 See the Report, p. 24.
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Seeron 173,

CAUSING INJURY THE TREATMENT OF WHICH CAUSES DEATH.

Every one who causes a bodily injury to any person from which death
results shall be deemed to kill that person, although the immediate cause of
such death be treatment applied in good faith for the purpose of cure, even if
such treatment was improper: Provided thatif the injury was not in itself
of a dangerous nature, and the improper treatment was the cause of the
death, that shall be a defence to a charge of murder or manslaughter.

PART XVIIL
MURDER, MANSLAUGHTER, Erc.

Secrion 174.

. DEFINITION OF MURDER.¥*

Culpable homicide 18 murder in each of the following cases:

(a) If the offender means to cause the death of the person killed ;

(6) If the offonder means to cause to the person killed any bodily injury
which 18 known to the offender to be likely to cause death, and if the offender,
whether he does or does not mean to causo death, 18 reckless whether death
ensues or not ;

(¢) If the offender means to cause death or such bodily injury as aforesaid.
to one person so that if that person be killed the offender would be guilty of
murder, and by aceident or mistake the offender kills anothor person, though
he does not mean to hurt the person killed ;

(d) If the offender for any unlawful ob]ect does an act which he knows or
ought to have known to be likely to cause death, and thereby kills any person;
though he may have desired that his object should he effeoted without hurting
anyone.

Seerron 175.

FURTHER DEFINITION OF MURDER.

Culpable homieide is also murder in each of the following cases, whether
the offender means or not death to ensue, or knows or not that death is likely
to ensue,

(@) If he means to inflict grievous hodily injury for the purpose of
facilitating the commission of any of the offences hereinafter mentioned, or
the flight of tho offender upon the commission or attempted commission
thereof, and death ensues from his viclence :

(b) If he administers any stupcfying thing for either of the purposes
aforesaid and death ensues from the effects thereof :

{¢) 1f he by any means wilfully stops the breath of any person for either
of the purposes aforesaid and death ensues from such stopping of the breath.

The following are the offences hereinbefore in this section referred to:
Treason and the other offences mentioned in Part V of this Act; Piracy and
offences deemed to be piracy; Escape or rescue from prison or lawful
custody ; Resisting lawful apprehension ; fMurder ; Rape ; Foreible abduction ;
Robbery; Burglary; Arson.

Seorron 176.

PROVOCATION,

Culpable homicide, which would otherwise be murder, may be reduced
to manslaughter if the person who causes death does so in the heat of
passion caused by sudden provocation.

Any wrongful act or msult] of such a nature as to be sufficient to deprive
an ordinary person of the power of self-control may be provoeation, if the
offender acts upon it on the sudden and before there has been time for
his passion to cool.

Whether any particular wrongful act or insult, whatever may be its nature,
amounts to provocation, and whether the person provoked was actually
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deprived of the power of self-control by the provocation which he received,
- shall be questions of fact: Provided that no one shall be deemed to give
provocation to another only by doing that which he had a legal right to do, or
by doing anything which the offender incited him to do in order to provide
the offender with an excuse for killing or doing bodily harm to any person:
* Provided also, that an arrest shall not necessarily reduce the offence from
murder to manslaughter because the arrest was illegal, but if the illegality
was known to the offender it may be evidence of provocation.

- Secrion 177.

MANSLAUGHTER.
Culpable homicide not amounting to murder is manslaughter.

Secrion 178.

PUNISHMENT OF MURDER.
Every one who commits murder shall be guilty of an indictable offence,
and shall upon conviction thereof be sentenced to death.
Every one charged with this offence may be arrested without warrant, and
shall be bailable at discretion.
This section shall apply to British subjects committing this offence in
any part of the world.+

Secrion 179,

1 ATTEMPTS TO COMMIT MURDER,

BEvery one who attempts to commit murder shall be guilty of an indictable
offence, and shall be liable upon conviction thereof to penal servitude for life.

Every one charged with this offence may be arrested without warrant, and
shall be bailable at discretion.

Secrion 180.

CONSPIRACIES AND INCITEMENT TO COMMIT MURDER.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to § penal servitude for life, who

(@) Conspires or .agrees with any person to murder or to cause or procure
the murder of a]g other person, whether the person intended to be murdered
is a subject of Her Majesty or not, or iz within Her Majesty’s dominions
or not; or _ .
() Counsels or attempts to procure any person to murder any other

person, although such person is not murdered in consequence of such
counselling or attempted procurement, whether the person whose murder is
counselled or attempted to be procured is a subject of Her Majesty or not,
or is within Her Majesty’s dominions or not.

Every one charged with any offence under this section shall be bailable
at discretion,

Secrion 181,

| ACCESSORIES AFTER THE FACT TO MURDER.

Every one shall be guilty of an indietable offence, and shall be liable upon
conviction thereof to penal servitude for life, who iz an accessory atter
the fact to murder.

Every one charged with this offence may be arrested without warrant, and
shall be bailable at diseretion.

%] Secrion 182.

PUNISHMENT OF MANSLAUGHTER.

Every one who commits manslaughter shall be guilty of an indictable

offence, and shall -upon conviction thereof be liable to penal servitude for
life.

* Tt is doubtful whether
thia doe: not alter the
present law. R. v. Hood,
1 Moo, . C. 281, If it
does, it is the only case
in which the Draft Code
makes that murder which
is not murder a$ present.

t British subjects com-
mitting murder on lgnd
out of the United Kingdom
sre within 24 & 25 Viet.
e, 100, 5. 9; and British
subjects committing mur-
der on board British ships
are within 18 & 19 Viet.
¢. 91,5 21 and 30 & 31
Viet. e 124. 8, 11. No
enactment at present
touches a British subject
committing murder on the
high sess wher on hoard &
foreign ship to which he
beloags.

1 24 & 25 Viet. c. 100,
se, 11-13,

§ The punishmeﬁt here
ia increased.

| See 24 & 23 Vict. e
100, = 67,

€ 24 & 25 Vict. ¢, 100,

8, a9,



¥ See note to sec. 178,
anfe.

t See the Report, p, 25.

t This is the existing
law, See R. v. Burgess,
L.&C. 258. The punish-
ment of hard labour is
imposed by 3 Geo. 4, c.
114,

§ This and the following
section are new., Sece the
Report, p. 25. Women
found guilty of conceal-
ment of birth under the
existing law {re-enactecd
in 8. 187 post) have in
most eases been Teally
guilty of the acts made
substantial offences hy
these Beetions.  These
sections wonld also often
afford a means for punish-
ing child murder, where
there would be a practical
difhieulty in obtaining a
conviction for that offence.

i| See 25 & 26 Vict, ¢,
100, s, 60.
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Every one charged with this offence may be arrested without warrant, and
ghall be bailable at discretion.

This section shall apply to British subjects committing this offence in any
part of the world.*

CRIMINAL CODE BiLL COMMISSION (—THE DEBAFT CODE.

Sectron 1838.1

AIDING AND ABETTING SUICIDE.

Every one shall be guilty of an indictable offence, and shall be lable upon
conviction thereof to penal servitude for life, who counsels or procures any
person to commit suicide actually committed in consequence of such
coungelling or procurement, or who aids or abets any person in the com-
mission of suicide.

Every one charged with this offence shall be bailable at discretion.

Secrion 184.

ATTEMPTING TO COMMIT SUICIDE.

Hvery one who attempts to commit suicide shall be guilty of an indictable
offence,} and shall be liable upon conviction thereof to two years’ imprisonment
with hard labour.

Every one charged with this offence may be arrested without warrant,
and shall be bailable at discretion. :

Seeron 1885,

NEGLECTING TO .OBTAIN ASSISTANCE IN CHILDBIRTH. :

§ Every woman shall be guilty of an indictable offence, and shall be liable
upon conviction thereof to penal servitude for life, who being with child
and being about to be delivered, with intent that the child shall not live
neglects to provide reagonable asgistance in her delivery, if the child dies
cither just before or during or shortly after birth, unless she proves that
such death was not caused either by such mneglect or by any wrongful
act to which she was a party.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion.

SeEctioN 186.
NEGLECTING TO OBTAIN ASSISTANCE IN CHILDBIRTII IN ORDEN TO CONCEAL BIRTH.

Every woman shall be guilty of an indictable offence, and shall be liable
upon convietion thereof to seven years’ penal servitude, who being with child
and being about to be delivered thereof, with intent to conceal the fact
of her having a child, neglects to provide reasonable assistance in her delivery,
if the child is permancntly injured thereby, or if the child dies either just
before or during or shortly after birth, unless she proves that such death
wasg not caused either by such neglect or by any wrongful act to which she
was & party. -

No woman shall be cntitled to be acquitted of any offence against this or
the last preceding section because the facts proved amount to murder or
manslaughter; but no womau who has been convicted or acquitted of an
offence under this or the last preceding section shall be afterwards tried
for the murder or manslaughter of such child, or for any ofher offence on the
same facts.

Every woman charged with an offence under this section may be arrested
without warrant, and shall be bailable at digeretion.

SecrioNn 187.

[| CONCEALING DEAD BODY.

Every one ghall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who disposes
of the dead body of any child in any manner, with intent to conceal the fact
that its mother was delivered of it, whother the child died before during
or after birth.
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PART XVIIIL.

BODILY INJURIES AND ACTS CAUSING DANGER TO THE
- PERSON.

Secrrov 188,

DISABLING IN ORDER TO COMMIT A CRIME,

% Fvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and according fo his age to be
flogged or whipped, once twice or thrice, who, with intent to commit or to
facilitate the commission of any indictable offence,f or the flight of the
offender upon the commission or attempted commission thereof,} attempts
to choke suffocate or strangle any person, ort by any violent means whatevert
renders or attempts to render any person incapable of resistance.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrioxn 189.

ADMINISTERING CHLOROFORM, ETC. WITH INTENT TO COMMIT AN INDICTABLE OFFENCE.

Every one shall be guilty of an indictable offence, and ghall be liable upon
conviction thereof to penal servitude for life, who, with intent to commit or
to Facilitate the commission of any indictable offence,i or the flight of the
offender upon the commission or attempted commission thereof, § causes or
attempts to cause any person to be affected by chloroform, laudanum, or any
other stupefying or overpowering thing.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 190.

WOUNDING WITH INTENT, ETO.

|| Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and 9if a male under sixteen to
be once whipped,¥ who, with intent to maim disfigure disable or do any
grievous bodily harm to any one, or to resist or prevent the lawful apprehen-
gion or detainer of any one, unlawfully wounds or does actual bodily harm
to any person. :

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Seerron 191.

SHOOTING OF ATTEMPTING TO SHOOT, WITH INTENT, ETC.

** Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to penal servitude for life, and if a male under sixteen
years to be once whipped, who, with intent to maim disfigure or do any
grievous bodily harm to any one, or to resist or prevent the lawful apprehen-
gion or detainer of any one, unlawfully '

(a) Discharges or attempts to discharge at any person any arms loaded
with destructive materials, whether otherwise properly prepared for being
discharged or not; or -

(b) Causes any gunpowder or other explosive substance to explode, or sends
or delivers to or causes to be taken or received by any person any explosive
gubstance or any other dangerous or noxious thing; or

(c) Puts or lays at any place or casts or throws at or upon or otherwise
applies to any person any corrosive fluid or any corrosive or destructive
substance whatever.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion.

* 24 & 25 Viet. ¢. 100,
. 21, 22

See 26 & 27 Viet, c. 44,
8 1.

t This is new.

t This is new.

1 This is new,

§ 24 & 25 Viet. c. 100,
5. 22,

| 24 & 25 Viet. ¢. 100,
s. 18,

€ This is new.

»* 24 & 25 Vict, ¢ 100,
ss, 18, 29,



* 24 & 25 Vicl, ¢, 100,
8. 30,

t 24 & 25 Viet. e 100,
s8, 32 and 33, Whipping
is added by 34 & 35 Vict,
e 78,38 13

I This is new as ap-
plicable to this subject.

§ 24 & 25 Viet. c. 100,
8, 34. expanded,  Wiip-
ping is new as applied to
these acis.

104 ORIMINAL CODE BILL COMMISSION !—THE DRAFT CODE,

Secron 192,

* ATTEMPTING TO INJURE BY EXPLOZBIVE RUBSTANCER.

Every one shall be guilty of an indictable offence, and shall be liable upon

convietion thereof to fourteen years’ penal servitude, and if a male under

sixteen years to be once whipped, who, with intent to do any bodily harm
to any person, unlawfully and intentionally puts any explosive substance
whatever in any place whatever.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrrovy 193.

+ INTENTIONALLY ENDANGERING PERSONS ON RAILWAYS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and if a male under sixteen
years to be once whipped, who, with intent to injure or endanger the safety
of any person on any railway,

(a) Places anything upon or across any railway; or

() Does any act calculated to interfere with or directly or indircetly to
cause injury to, or by any unlawful act endangers obstructs or causes to be
obstructed, any engine tender carriage truck or vehicle on any railway; or

(¢) Shoots or throws anything at into or upon, or -causes anything to
come into contact with any such engine tender carriage truck or vehicle,
OT any person; or

{(d) Does or causes to be done anything whatever to any part of any
railway, or to any points machinery or signal belonging to or near to such
rallway, or to any engine tender carriage truck or vehicle thereon; or

{¢) Deals in any way with any signal or light on or ncar to any railway,
or makes or shows any false signal or light or makes any sign whatcver on
or near to any railway; or '

(f) { Wilfully omts to do any act which it is his duty to do.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Sreron 194,

§WANTONLY ENDANGERING PERSONS ON RAILWAYS,

Every one shall be guilty of an indictable offence, and shall be liable npon
conviction thereof to two years’ imprisonment with bard Iabour, and if a male
under sixteen years to be once whipped, who unlawfully and wilfully, in a
manner likely to injure or endanger the safety of any person on any railway,

{(#) By any act omission or neglect endangers obstructs or causes to be
obstructed any engine tender carriage truck or vehicle on any railway; or

() Does any act calculated to mterfere with or directly er indirectly to
cause injury to any engine tender carriage truck or vehicle on any railway ; or

(¢} Shoots or throws anything at into or upon or*causes anything to come
into contact with, any engine tender earriage truck or vehicle, or any person
on any railway; or

. (d) Does or causes to be dome anything whatever to any part of any

railway, or to any points machinery or signal belonging to or near to any
railway, or to any engine tender carriage truck or vehicle thereon; or

(¢) Deals in any way with any signal or light on or near to any railway, or
makes or shows any false signal or light, or makes any sign whatever on or
near to any railway ; or :
whko by any culpable neglect of duty endangers the safety of any person
conveyed or being upon any railway.

Every one charged with this offence may be arrested without warrant.
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Section 1956,

* PREVENTING ESCAPE FROM WRECK. ¥ 24 & 25 Viet. c. 100
a ict. ¢. y

Every one shall be guilty of an indictable offence, and shall upon conviction s. 17.
thereof be liable to penal servitude for life, who intentionally and without
lawful excuse (the proof whereof shall lie on himn) o

() Prevents or impedes any person, on board of or having quitted any vessel
in distress wrecked stranded or cast on shore, in his endeavour to save his life ; or

(b) Prevents or impedes any person endeavouring to save the life of any
person 8o situated as aforesaid.

Every one charged with any offence under this section may he arrested
without warrant, and shall be bailable at discretion. -

SEC‘TION 198.

+ STRIKING PERSONS PROTECTING WRECK.

Every one shall be guilty of an indictable offence, and shall be liable upon bo soction referved
conviction thereof to seven years’ pemal servitude, who strikes wounds ort miilt" tise ??::;:ﬂ:;er:;d
agsaults any magistrate officer or other person lawfully authorised in or grikes or wounds.”
on account of the execution of his duty in or concerning the preservation
of .any vessel in distress, or of any vessel or goods or effects wrecked stranded
or cast on shore or lying under water.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at diseretion.

Secrion 197,

ADMINISTERING POISON SO A8 TO ENDANGER LIFE.

§Every one shall be guilty of an indictable offence, and shall be liable upon  § 24 & 25 Viet. ¢. 100,
conviction thereof to fourteen years’ penal servitude, who, knowingly and with s. 23, modified. Maximum
intent to injure aggrieve or annoy any person, administers or causes to be }.’““‘s?gf“tl s increased
administered to or taken by such person any poison or other noxious or o o I
destructive thing, whereby the life of any person is endangered or grievous
bodily harm is caused to any person.

Every one charged with any offence under this section shall be bailable
at discretion.

t 24 & 25 Vict, ¢. 100,
8 27.

Sketion 198.

| ADMINISTERING POISON WITH INTENT THOUGH NO INJURY CAUSED, | 24 & 25 Vict. ¢ 100,

Every one shall be guilty of an indictable offence and shall be liable upon * *%
conviction thereof to five years’ penal servitude, who knowingly and with
intent to injure aggrieve or annoy any person, administers to or causes to be
administered to or to be taken by such person any poison or other destructive
or noxious thing, although no injury may be caused thereby.

Every one. charged with any offence under this section shall be bailable
at discretion,

Secrion 199.

9l CAUSING ACTUAL BODILY HARM. 7 24 & 25 Vict. e. 100,

Every one shall be guilty of an indictable offence, and shall be iiable upon . 20 and 47,
conviction thereof to five years’ penal servitude, who assaults any person so
to wound him or to causc him actual bodily harm.

Becrion 200.

%% CBTTING MAN-TRAPS AND SPRING-QUNS. “* 01 & 235 Vict. ¢, 100,

Every one shall be guilty of an indictable offence, and shall be liable upon & 3!
conviction thereof to five vears’ penal servitude, who

(@) Sets or places any spring-gun man-trap or other engine calculated to
destroy human life or inflict grievous bodily harm, with intent that or
whereby the same may destroy or inflict grievous bodily harm upon a
trespasser or other person coming in contact therewith ; or

(b)) When any of the engines before mentioned has been set or placed
by any other person in any place then being in or afterwards coming into

M &ul. -



* 24 & 25 Viet. ¢, 100,
8. 34, 38, extended.

F39 &40 Viet ¢. 80,8 4,

1 As to this provision,
sce 8. 343 pust.

§ 24 & 25 Vict. ¢, 100,

52.

i 24 & 25 Vict. c. 100,
s 52,

106 - ORIMINAL CODR BILL COMMISSION :——THE DRAFT OODE.

‘the offender’s possession or ocoupation, knowingly and wilfully permits it to

continue 8o set or placed with such intent as aforesaid, or whereby it pro-
duces any such effect as aforesaid :

Provided that this enactment shall not extend to any gin or trap usually
set with the intent of destroying vermin, or to any spring-gun, man-trap,
or engine get from sunset to sunrise in a dwelhng—house for the protection
thereof. .

Szeron 201.

* NEGLIGENT ACTS PUNISHABLE WIT'H TWO YEARS IMPRISONMENT.

Hvery one shall be gnilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who causes
actual bodily harm to any person under such ctreumstances that if death had
been caused he would have been guilty of manslaughter: Provided that this
section shall not apply to any of the cases provided for in Sections 223,
224, 225, and 226.

Secron 2092,

SENDING UNSEAWORTHY SHIPS TO SEA,

t Every one shall be guilty of an indietable offence, and shall be liable upon
conviction thereof to two years’ imprisonment, who

{¢) Sends or attempts to send, or is party to sending or attemptmg to
send, a British ship to sea in such unseaworthy state that the life of any
person is likely to be thereby endangered, unless he proves that he used all
reasonable means to ensure her bcmg sent to sea 1n a seaworthy state, or
that her going to sea in such unseaworthy state was under the circumstances
reagsonable and justifiable; or

(b) Being a master of a British ship knowingly takes the same to ses in
such unseaworthy state that the life of any person is likely to be thereby
endangered, unless he proves that her going to sea in such unseaworthy state
was under the circumstances reasonable and justifiable.

1 Every oune accused of any of the offences aforesaid may, for the purpose
of giving such proof, give evidence in the same manner as any other witness.

No prosecution under this section shall be instituted except by or with tho
consent of the Board of Trade.

PART XIX,
ASSATULTS.

Secrron 208,

ABBAULT DEFINED.

An assault is the act of intentionally applying force to the person of another
dircetly or indirectly, or attempting or threatening by any act or gesture to
apply such force to the person of another, if the person making the attempt
or threat has, or causes the other to believc wupon reasonable grounds that
he has, present ability to effect such purpose.

Szeerron 204,

INDECENT ASBAULTS,

Every one shall be gnilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who

(@) § Indecently assaults any female; or

(b) Does anything to any female by her consent which but for such consent
would be an indecent assault, such consent being obtained by false and
fraudulent representations as to the nature and quality of the act; or

{(¢) || Attempts carnally to know any girl under the age of twelve years,
whether he believes her to be of or a,bove that age or not.
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Section 205,

ASSAULTS ON PEACE OFFICERS AND TO RES(ST APPREHENSION,

Every one shall be guilty of an indictable offence, and shall be Liable upon
conviction thereof to two years’ imprisonment with hard labour, who

(0)* Assaulis any person with intent to commit an indictable offence or * 24 & 25 Vict. . 100,
to resist or prevent the lawful apprehension or detainer of himself or of ® 38 By 9 G. 4,c 69,

. 2 ight h
any other person for any offence, or tof rescue any person from lawful f.%iﬁt’ing with an offensiv

custody ; or ) weapon a gamekeeper
(5)] Assaults resists or wilfully obstructs any peace officer in the execu- spprehending him may be
tion of his duty, or any person acting in aid of such officer ; or sentenced to transportation

(¢} Assaults resists or wilfully obstructs any person in the lawful execu- E':v;n?ygfs' 4 o 88
tion of any process against any lands or goods, or with intent to rescue any f1&2Geo. 4, c. 88

goods taken under such process, or taken under any lawful distress. . gs.% & 25 Viet. ¢. 100,

Secrion 208.

PUNISHMENT OF COMMON ASSAULT.
§ Hvery person who commits an assault shall be guilty of an indictable § 24 & 25 Viet. c. 100,
offence, and shall be liable upon conviction thereof to one year’s imprison- * %
ment with hard labour.

PART XX.
RAPE, KNOWING CHILDREN, AND PROCURING ABORTION.

Seorron 207.

DEFINITION OF RAFE.

Rape 18 the act of a man having carnal knowledge without her congent of a

female who iz not his wife ; provided that nothing shall be deemed to be con -

sent which is either extorted by threats or fear of bodily harm, or obtained

by personating her husband,|| or by falsely and fraudulently misrepresenting &Reg'ﬁ" fllgtfe‘g’ L. I:’

the nature and quality of the act. f Si]?i'e Teish C. L‘fgﬁzp}f
This offence shall be complete upon penetration: Provided that a boy ’

under fourteen years of age shall be conclusively presumed to be incapable

of having carnal knowledge within the meaning of this section.

Secron 208.

PUNISHMENT OF RAPE.

9 Evety one who commits rape shall be guilty of an indictable offence, and ¥ 24 & 25 Vict. ¢, 100,
shall be Tiabie upon convietion thereof to penal servitude for life. o A8,
Every one charged with an offence under this section may be arrested
“without warrant, and shall be bailable at discretion.

Secrion 209.

ATTEMPT TO COMMIT RAPE.

** Every one shall be guilty of an indictable offence, and shall be liable upon ** The present maxzimam
conviction thereof to seven years’ penal servitude, who attempts to commit punishment is two years
rape. in;]prlsonment and hard

Every one charged with any offence under this section may be arrested = =
without warrant, and shall be bailable at discretion.

Secriox 210.

CARNALLY ENQWING CHILDREN UNDER TWELVE,

1t Every one shall be guilty of an indictable offence, and shall be liable upon  t+ 38 & 39 Vi, c. 94,
conviction thereof to penal servitude for life, who carnally knows any girl 8, 3, amending 24 & 25
under the age of twelve, whether he believes her to be of or above that age Viet- ¢ 100, 5.50.
or not. :

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion. '



* 38 & 39 Vict. ¢. 94,
B 4.

} It has been suggested
that, as in the present
state of the law a girl
may be married at twelve,
the insertion of this word
is necessary in order fo
prevent the husband of a
girl under thirteen being
liable to punisliment under
this section.

1 This is new,

§ 24 & 23 Viet. ¢, 100,
8 58,

[| 24 & 25 Viet, e. 100,
s, 58, Punishment re-
duced.

% 24 & 25 Viet. ¢, 100,
5. 59,
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Secron 211,

* CARNALLY KNOWING CHILDREN BETWEEN TWELVE AND THIRTEEN.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who unlaw-
fullyt carnally knows any girl above the age of twelve and under the age of
thirteen years, whether he believes her to be of or above thirteen years of
age or not.

Secrion 212.

KILLING CHILD AT BIRTII.

] Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who causes the death of any
Iiving child which has not proceeded in a living state from the body of its
mother, in such a manner that he would have been guilty of murder if such
child had been fully born: _

Provided that no one shall be guilty of any offence under this or any other
section of this Act who, by means-employed in good faith for the preservation
of the life of the mother of the child, eauscs the death of any such child
before during or after its birth.

Every one charged with any offence under this section shall be hailable at
didcretion,

Secrion 213.

§ PROCURING MISCARRIAGE OF A WOMAN.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who with intent to procure the
miscarriage of any woman, whether she be or be not with child, unlawfully
administers to or causes to be taken by her any poison or other noxious thing,
or unlawfully uses any instrument or other means whatsoever with the like
intent :

Provided that such woman herself shall not be indictable under this section.

Every one charged with any offence under this section shall he bailable at
discretion,

Secrion 214.

WOMAN PROCURING IER OWN BMISCARRIAGE.

! Every woman shall be guilty of an indictable offence, and shall be liable
on conviction thereof to seven years’ penal servitude, who, whether with child
or not, unlawfully administers or permits to be administered to herself any
poison or other noxious thing or unlawfully uses or permits to be uged on
herself any instrument or other means whatsoever with intent to proeure her
OWR Iniscarriage.

Secrroy 215.

SUPPLYING INSTRUMENTS TO TROCURE ABORTION,

Every one shall be guilty of an indictable offence, and shall upon convietion
thereof be liable to penal servitude for five years, fwho unlawfully supplies or
procures any poison or other noxiocus thing, or any instrument or thing what-
soever, knowing that the same is intended to be unlawfully used or employed
with intent to procure the miscarriage of any woman, whether she is or iz not
with child.

Every one who commits this offence after a previous conviction for a like
offence shall be liable to penal servitude for life,
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. PART XXI,
CRIMES AFFECTING CONJUGAL AND PARENTAL RIGHTS —
BIGAMY — ABDUCTION.

Seeron 218,

* BrGamy,

Bigamy is

(2) The act of any person who, whilst any valid marriage wherever con-
racted subsists between himself or herself and any person, goes through a
form of marriage with any other-person in any place in any part of the
world ; or

(b) The act of any person who, not being married, knowingly goes through
& form of marriage in any place in any part of the world with aNy person
whom he or she knows to be married. '

The expression * form of marriage” means any form either recognized ag a
valid form of marriage by the law of the place where it is gone through, or,
though not so recognized by the law of that place, such that a marriage
celebrated there in that form is recognized as binding by the law of England
or Ireland: Provided that every such form otherwise valid shall for the
purposes of this section be deemed to be valid notwithstanding any act or
default of the person charged with committing bigamy: Provided also, that
the fact that the parties would if unmarried have been icompetent to contract
marriage shall be no defence upon a prosecution for bigamy :

Provided also, that no one shall be deemed to commit bigamy by going
through such a form of marriage as aforesaid, if he or she has been continually
absent from his or her wife or husband for seven years then last past, and 18
not proved to have known that hig wife or her husband was alive at any time
during those seven years; 1 but unless there be such absence as aforesaid, a
belief on any grounds whatever that a wife or husband is dead shall be no
defence to a charge of bigamy, 1f such wife or hushand was in fact alive when
the form of marriage was gone through:

Provided also, that no person not being a subject of Her Majesty shall be
liable to be convieted of bigamy under this Act in respect of having gone
through a form of marriage in any place not in England or Ireland.

Section 217,

] PUNISHMENT OF BIGAMY.

Kvery one who commits bigamy shall be guilty of an indictable offence, and
shall bé liable upon conviction thereof to seven years penal servitude.

Every one who commits this offence after a previous conviction for a like
offence shall be liable to penal servitude for fourteen years,

Every one charged with an offence under this section shall be bailable at
diserstion,

Srcrion 218,

§ ABLUCTION OF A WOMAN AGAINST HER WILL,

- Every one shall be guilty of an indictable offence, and shall be Lisble upon
conviction thereof to fourteen years' penal servitude, who, with intent to
marry or carnally know any female whether married or not, or with intent to
cause any female to be married to or carnally known by any other person,
takes away or detains such female againgt her own will.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 219,

ABDUCTION OF EEIRESSES UNDER TWENTY-ONE AGAINST PARENTS WILL.

Every one shall be guilty of an indictable offence, and shall be liable ﬁpon
conviction thereof to fourteen years’ penal servitude, who, from motives of
lucre takes away or detains any female under the age of twenty-one years,

* 24 & 25 Viet. c. 100,
g. 57, and cases, See
the Report, p. 25.

T This expreases the
consiruction put upon the
existing statute in R, v,
Gibbons, 12 Cox, 237.

The opposite view was
taken in R. e, Moore, 13
Cox, 544. See the Report,
p- 25,

1 24 & 25 Viet. ¢, 100,
5. 37,

§ See as to this and the
following secttons 24 &
25 Viet, e. 100, 83, 53 and
54.



* 24 & 25 Viet, . 100,
5. 53,

t This punishment has
been increased {rom twe
- years hard labour because
the offence is confined to
abduction with intent to
cornally know.

{ See R, ». Prince, L.R.
C.CR. 154,

§ 24 & 25 Viet. e. 100,
5. 56,
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having any such interest in property as is herein-after mentioned, against the
will of her father or mother, or of any other person having the lawful care or
charge of her, with intent to marry or carnally know her, or with intent to
cause her 0 be married to or to be carnally known by any other person.

Every one charged with any offence under this section shall be bailable at
diseretion. -

Secrion 220.
PROVISION A8 TO PROPERTY OF SUCH WOMEN.

A female who has any interest legal or equitable present or future absolute
conditional or contingent in any real or personal estate, or is a presumptive
heiress or co-heiress or presumptive next of kin or one of the presumptive
next of kin to anyone having such interest has such an interest in property as
18 referred to in gection 219 of this Act. '

Every one convicted of any offence under Seetion 218 or Section 219 of this
Act, in respect of any female having any such interest as aforesaid shall be
incapable of taking any estate or interost legal or equitable in any real or
personal property of such female, or in which she has any interest, or which
comes to her as such heiress co-heiress or next of kin; and if any such
marriage takes place, such property shall upon such conviction be seftled in
such manner as the High Court of Justice in England or Ireland may upon
any information at the instance of the Attorney General for England or
Ireland appoint. If such property is situated in any other part of Her
Majesty’s dominions, such settlement shall be made under the direction of
8110}1 court, and upon the information of such officer, as may correspond to
the said High Court and Attorney General respectively.

When any one is prosecuted for any offence under either of the sections
aforesaid, a female who after having been taken away is married to the
offender, shall notwithstanding that marriage be competent to be a witness
againgt him.

Secrion 221.
# ABDUCTION OF GIRL UNDER STXTEEN.

Every one shall be guilty of an indictable offence, and shall upon conviction
thereof be liablet to seven years’ penal servitude, and if a male under sixteen
years to be once whipped, who takes or causes to be taken an unmarried girl
under the age of sixteen years who was and whom he had reason to believe
to be under the lawful care or charge of her father or mother or any other
person, without the consent of any such person, to any place where such
person cannot exercise control over her, with intent to carnally know her or
to cause her to be carnally known by any other person.

It is immaterial whether the girl is taken with her own consent or at her
own suggestion or not.

11t 1s immaterial whether or not the offender believed the girl to be of or
above the age of sixteen.

Every one charged with any offence under this gection shall bo bailable at
discretion.

Seorion 2292,
§ STEALING CHILDREN UNDER FOURTEEN.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof fo seven years’ penal servitude, and if a male under sixteen
years to be once whipped, who, with intent to deprive any parent or guardian
or other person having the lawful care or charge of any child under the age
of fourtesn years of the possession of such child, unlawfully .

(a) Leads or takes away or decoys or entices away or detains any such
child; or

(t) Receives or harbours any such child, knowing it to have been dealt with
as aforesaid :

Provided that nothing in this section shall extend to any one who gets or
takes possession of any child, claiming in good faith a righf to the possession
of the child.

Every one ch:irged with any offence under this section shall be bailable
at discretion. ’
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PART XXIIL |

OFFENCES BY PARENTS, GUARDIANS, AND MASTERS AGAINST
: THOSE IN THEIR CHARGE, :

Section 228.

NEGLECTING DUTY TO PROVIDE NECESSARIES.

*Every one shall be guilty of an indictable offence, and shall be liable upon _* This is new. At
conviction thereof to seven years' penal servitude, who without lawful excuse Proant theoffenderesoapes
neglects the duty specified in section 159 of this Act, so that the life of '
the- person under his charge is endangered, or his health is permanently
injured thereby. '

Srorion 224,
NEGLECTING CHILDREN, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years imprisonment with hard labour, who without
lawful excuse neglects the duty specified in gection 160 of this Act, so that
the life of any child is endangered, or his health is permanently injured
thereby.

Secrion 226,
NEGLECT BY MASTERS.

tEvery one shall be guilty of an indictable offence, and shall be liable upon The maximum punish-
conviction thereof to two years imprisonment with hard labour, who without ment under 24 & 25 Viet.
lawful excuse neglects the duty specified in section 161 of this Act, so that (,1;)10’ % 26 is hero re-
the life of any such servant or apprentice is endangered, or his health ) '
permanently injured thereby.

Secrioy 226.

{ABANDONING CHILDREN UNDER TWO. 24 & 25 Vict. e, 100,

Every one shall be guilty of an indictable offence, and shall be liable upon & 27
convietion thereof to five years penal servitude, who unlawfully abandons
or exposes any child under the age of two years, or who being lawfully bound
to take charge of any such child, knowingly and without lawful excuse leaves
it abandoned or exposed wheréby its life is endangered, or its health is
permanently injured.

PART XXII.
DEFAMATORY LIBEL.

Suotron 227,

DEFAMATORY LIBEL DEFINED.

A defamatory libel is matter published without legal justification or excuse,
designed to§ insult the person to whom it is published, or calculated to injure § This is the existing
the reputation of any person by exposing him to hatred contempt or ridieule. law, the criminality of
Such matter may be expressed either in words legibly marked upon any I‘be; depending o s
' ject signifyi h matter otherwise than fmach ot 1 e
substance whatever, or by any object signifying such matter ; broach of the peace,
by words, and may be expressed either directly or by insinuation or irony.

Secrion 228,

PUBLISHING DEFINED.

For the purpcses of this Act publishing a defamatory or other libel ia
exhibiting 1t in public, or causing it to be read or seemn, or showing or
delivering it or causing it to be shown or delivered with a view to its
being read or seen by the person defamed, if any, or by any other person.



* Gections 229 to 237
inclusive are believed to
declare the existing com-
mon law as to what con-
stitutes & privileged eom-
munieation ; but there has
been some diversity of
judicial opinion on this.
subject,
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_ Secron 229,
PUBLISHING UPON INVITATION OR CHALLENGE.®

No one commits an indictable offence by publishing defamatory matter
on the invitation or challenge of the person defamed thereby, nor if it 18
necessary to publish such defamatory matler in order to refute. some other
defamatory statement published by that person concerning the alleged
offender: Provided that guch defamatory matter is honestly helieved to be
true, and is relevant to the invitation challenge or the required refutation :
Provided also, that the publishing does not in manner or extent exceed what
is reagonably sufficient for the occasion.

Srcrion 230.
PUBLISHING IN COURTS OF JUSTICE.

No one commits an indictable offence by publishing, in any proceeding
held before or under the authority of any Court of justice, or in any inquiry
held under the authority of any statute or by order of Her Majesty, or
of any of the Departments of State, or of the Lord Lieutenant, any
defamatory matter.

Secrion 231.
PUBLISHING PARLIAMENTARY PAPERS.

No one commits an indictable offence by publishing to either House of
Parliament defamabory matter contained in a petition to either House, or
by publishing by order or under the authority of either House of Parliament
any paper containing defamatory matter, or by publishing any extract from
or abstract of any such paper: Provided such extract or abstract is published
in good faith and without ill-will to the person defamed.

Secrron 232.
FAIR REPORTS OF PROCEEDINGS OF -PARLIAMENT AND COURTS.

No one commits an indictable offence by publishing in oood faith for the
information of the public, & fair report of the proceedings of either House
of Parliament, or of the public proceedings of any court of justice whether
preliminary or final, nor by publishing in good faith any fair comment
upon any such proceedings.

Secrion 233.
FAIR DISCUSSION.

No one commits an indictable offence by publishing any defamatory
matter which he honestly and on reasonable grounds believes to be true, and
which is relevant to any subject of public interest the public discussion of
which is for the public benefit.

Sgcrion 234,
FAIR COMMENT.

No one commits an indictable offence by publishing fair comments upon

any person who takes part in public affairs, provided such falr comments are
confined to the public conduct of such person in such affairs. '
"No one commits an indictable offence by publishing fair comments on
any published book or other literary production, or any composition or work
of art or performance publicly exhibited, or any other communication made
to the public on any subject, if such comments are confined to criticism on
such book or literary production composition work of art performance or
communication: Provided that nothing herein contained ghall justify or
excuse the publishing of defamatory matter on any person other than the
author artist or publisher of such book or literary production or composition or
work of art, or the performer manager or conductor of such performance, or
the maker of such communication: Provided also that nothing herein con-
tained shall excuse or justify the publishing of any defamatory matter on
such author artist publisher performer manager conductor or maker, except
so far as'it fairly arises out of such eriticism.
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SECTION 235.

SEEKING REMEDY FOR GRIEVANCE,

No one commits an indictable offence by publishing defamatory matter
for the purpose in good faith of seeking remedy or redress for any private
or public wrong or grievance from a person who has or is reasonably believed
by the person publishing to have the right to remedy or redress such wrong
or grievance: Provided that such defamatory matter ig honestly believed to
be true, and is relevant to the remedy or redress sought: Provided also that
such publishing does not in manner or extent exceed what 18 reasonably
sufficient for the occasion.

Secrion 2386.

ANSWERS TO INQUIRIES.

No one commits an indictable offence by publishing in answer to inquiries
made of him defamatory matter relating to some subject as to which the
person by whom or on whose behalf the inquiry is made has or on reasonable
grounds is believed by the person publishing to have an interest in knowing
the truth: Provided that such matter is published for the purpose in good
~ faith of giving information in respect of such matter to that person: Pro-
vided also that such defamatory matter is honestly belicved to be true, and
is relevant to the inquiries made: Provided also that such publishing does
not in manner or extent exceed what is reagonably sufficient for the occasion.

Section 237,
¥IVING INFORMATION.

No one commits an indictable offence by publishing to another person
defamatory matter for the purpose of giving information to that person with
respect to some subject as to which he has or 13 on reasonable grounds
belioved to have such an interest in knowing the truth as to make the conduct
of the person giving the information reasonable under the circumstances :
Provided that such defamatory matter is relevant to such subject, and that
it is either true, or is made without ill-will to the person defamed and in the
* honest belief on reasonable grounds that it is true.

Secrion 238.
PUBLISHING AND SELLING PERIODICAL {ONTAINING DEFAMATORY MATTER.t

Every proprietor of any newspaper review magazine or other writing or
print periodically published, (hereinafter called periodical), is primi. facie
* criminally responsible for defamatory matter inserted and published therein :
Provided that such prim facie liability may be rebutted by proof that the
particular defamatory matter was ingerted in such periodical without such
proprietor’s cognizance, and without negligence on his part.

General authority given to the person actually mserting such defamatory
matter to manage or conduct as editor or otherwise such periodical, and to
insert therein what he in his discretion thinks fit, shall not be negligence
within the proviso lastly herein before contained, unless it be proved that
the proprietor when originally giving such general authority meant that it
should extend to inserting and publishing defamatory matter, or continued
such general authority knowing that it had been exercised by imserting
" defamatory matter in any number or part of such periodical.

No one shali be guilty of an indictable offence by seiling any number or
part of such periodical, unless he knew either that such number or part con-
tained defamatory matter or that defamatory matter was habitually contained
in guch periodical.

Upon any trial for publishing a defamatory libel contained in a periodical,
after evidence of the publishing of the number or part of the periodical con-
taining the alleged defamatory matter is given, sufficient in the opinion of the
court for such purpose, other writings or prints purporting to be other numbers
or parts of the same periodical previously or subsequently published shall be
admissible in evidenge for the prosecution or the defence without further proof,

M 601,

* See, as to privileged
communications of this
elass, Coxhead v, Richavds
2 C, B, 569. :

t Sects, 238 and 239
are s re-enactment, with
some alterations, of the
provisions in 6 & 7 Viet.
¢. 96.

There has been s diffe-
rence of judicial opinion as
ta the construction of
that statute,—sec Reg. .
Holbrook, L.R. 4 Q.B.I\
42,



* Post, section 502,

t The present punish-
ment i three years im-

prisonment  with  hard
lnhour, See 6 & 7 Viet,
. 96.

T Sec. 4 of 6 & 7 Viet.
¢, 96.

§ The existing law is
shortly this: At common
Inw nothing which grows
out of or 13 fized to the
earth is the subject of
larceny, but by 24 & 25
Vict. ¢. 96, 5. 33 punish-
ments are provided for
stealing trees, saplings,
and shrubs of the value of
more than 1s.; by section
36 all plenie whatever,
growing in gardens, &c.,
are protected, and by sec-
tion 87 all plants culti-
vated for any of the pur-
poses specified in the text
of the section, wherever
they may grow, are pro-
tected, These provisions
appear substantially to
make &ll vegetable pro-
ductions the subject of lar-
ceny, except things worth
less than 1s., growing else-
where than in gardens,
and not cultivated for the
purposes mentioned.
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Seoron 239.

 SELLING BOOES, ETC, CONTAINING DEFAMATORY MATTER.,

No one commits an indictable offence by selling any book pamphlet print
or writing or other thing not forming part of any periodical, although the
same contains defamatory matter, if at the time of such sale he did not know
that such defamatory matter was contained in such book pamphlet print
writing or other thing. . '

The sale by a servant of any book pamphlet print or writing or other
thing, whether periodical or not, shall not make his master or employer
criminally responsible in respect of defamatory matter contained therein,
unless it be proved that such master or employer authorised guch sale, know-
ing that such book pamphlet print writing or other thing contained defamatory
matter, or, in case of a number or part of a periodical, that defamatory
matter was habitually contained in such periodical.

Secrion 240,
WHEN TRUTH IS A DEFENCE.

It shall be a defence to an indictment or information for a defamatory
libel that the publishing of the defamatory matter in the manner in which
it was published was for the public benefit at the time when it was published,
and that the matter itself was true: Provided that such defence shall not be
entertained unless it is pleaded in the manner hereinafter* provided for.

SecTion 241]. .
PUNISHMENT OF DEFAMATORY LIBEL PUBLISHED OR THREATENED IN ORDER TO EXTORT, ETC.

Every one shall be guilty of an mdictable offence, and shall be liable npon
convietion thereof to T five years’ penal servitude, who publishes or threatens
to publish or offers to abstain from publishing a defamatory libel with a
view to extort any money, or to induce any person to confer upon or procure
for any person any appointment or office of profit or trust, or in consequence
of any person having been refused any such money appointment office or trust.

Secrioxn 24.2.
PUNISHMENT OF DEFAMATORY LIBEL KNOWN T0 BE FALSE.

1 Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to two years’ imprisonment with hard labour, who publishes
any defamatory libel, knowing the same to be false.

Szorion 243,
PUNISEMENT OF DEFAMATORY LIBEL,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year's imprisonment, who publishes any defamatory
libel. ' '

TITLE VI.

OFFENCES AGAINST RIGHTS OF PROPERTY OR
RIGHTS ARISING OUT OF CONTRACTS.

PART XXIV.
THEFT AND SIMILAR OFFENCES.

Secrion 244,
INANIMATE THINGS FIXED OR MOVABLE CAPABLE OF BEING STOLEN,

§Every inanimate thing whatever which is the property of any person and
which either is or may be made movable, shall henceforth be capable of being
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stolen as soon as it becomes movable, although it is made movable in order to
steal it: Provided that nothing growing oui of the earth of a value not
exceeding one shilling shall (except in the cases hereinafter* provided) be
deemed capable of being stolen.

Nothing herein contained shall affect the provisions of any statute in force
at any time as to summary convictions for stealing things growing out; of the
earth, ,

Secrion 245,

ANIMALS CAPABLE OF BEING STOLEN.

All tame living creatures, whether tame by nature or wild by nature and
tamed, shall be capable of being stolen: Provided that tame pigeons shall be
capable of being stolen so long as they are in a dovecote or on their owner's
land, but not otherwise, , :

All living creatures wild by nature, such as are not commonly found in a
condition of natural liberty in England or Ireland, shall if kept n a state of
confinement be capable of being stolen, not only whilst they are so confined,
but after they have escaped from confinement.

All other living creatures wild by nature shall if kept in a state of confine-
ment be capable of being stolen so long as they remain in confinement or are
being actually pursued after escaping therefrom, but no longer.+

I A wild living creature shall be deemed to be in a state of confinement so
long as it is in a den cage or small enclosure stye or tank, or is otherwige
so sibuated that it cannot escape and that its owner can take possession of i
at pleasure.

§ Oysters.and oyster brood shall be capable of being stolen when in
oyster beds, layings, and fisheries which are the property of any person, and
sufliciently marked out or known as such property.

Wild creatures in the enjoyment of their natural liberty shall not be
capable of being stolen when living, nor shall the taking of their dead
bodies by or by the orders of the person who killed them before they are
reduced into actual possession by the owner of the land on which they died,
be deemed to be theft.

Every thing produced by or forming part of any living creature capable.
of being stolen, shall be capable of heing stolen.

Seorion 24:6.

DEFINITION OF THEFT.

Theft or stealing is the act of frandulently and without colour of right
taking, or fraudulently and without colour of right converting to the use of
any person, anything capable of being stolen, with intent to deprive the
owner permanently thereof or to deprive any person having any special
property or interest therein permanently of such property or interest.

Every one commits theft who fraudulently and without colour of right
takes or converts anything capable of heing stolen with intent

to pledge the same or deposit it as security, or to part with it under a
condition as to its return which he may be unable to perform, or

to deal otherwise with it in such a manner that it cannot be restored in

- the condition in which it was at the time of such taking and con-
vergion ; or

who being in lawful possession of any such thing fraudulently and without
colour of right pledges deposits parts with or otherwise deals with it as
- aforesaid.

The taking or conversion may be deemed fraudulent although effected
without secrecy or attempt at concealment.

|| Provided that no factor or agent shall be guilty of theft by pledging or
giving a lien on any goods or document of title to goods intrusted to him
for the purpose of sale or otherwise, for any sum of money not greater
than the amount due to him from his principal at the time of pledging or
giving a lien on the same, together with the amount of any bill of exchange
-accepted by him for or on account of his principal.

* Post, section 267,

t This may not moeet
avery conceivable case, but
it will be sufficient for ali
practical purpeses, Seu
the Report, p. 26.

1 This is intentionally
worded 50 a3 not to ineluda
deer in a large pirk. S0
secs. 276, 277, post, il
the Report, p. 27.

§ 24 & 25 Viet. ¢. 96,
& 26,

| This proviso is per-
haps unneccssary ; but it
is found in the existing
slatute, and is thereforo
preserved.



* 26 & 27 Vict. ¢, 103,

t 24 & 25 Vict. c, 96,
8 11,

1 See 8a to this and the
two following sections 24
& 23 Viet, c. 96, s=. 75—
78. See the Report,
p. 28.

§ 24 & 25 Viet. c. 96,
B 77,

| 22 & 25 Viet. e
96, 8, 76, The proviso
diminishes the number of
cages in which the direc-
tion to dispoge of the
money, &c. must _be in
writing., See nlso Cooper's
case, L. R.2C,C. R. 123 ;
also R. ». Tatlock, L. R, 2
Q. B. D. 157.
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It is iwmaterial in all cases whether the thing converted was taken by
the thief for the purpose of the conversion, or whether it was at the time of
the conversion in the lawful possession of the thief : :

* Provided that if any servant contrary to the orders of his master takes
from his possession any food for the purpose of giving the same or having
the same given to any horse or other animal belonging to or in the possession
of his master, the servant so offending shall not by reason thereof be deemed
guilty of theft.

Secron 247,
THEFT 18 COMPLETE THOUGH THE TAKING OR CONVERSION MAY .NOT BE CUMPLETE.

Theft is committed when the offender moves the thing or causes it to
move or to be moved with intent to steal it. -

Theft is committed when the offender cuts, rips, or otherwise begins to
cauge to be movable anything forming part of or growing out of or attached
to any real property, with intent to steal it.

Scerion 24.8.

THEFT OF ANIMALSR.

1 Every one commits theft who kills any living creature capable of being
stolen, with intent to steal the carcase skin plumage or any part of such
creature, ' -

Secrion 249,

THEFT BY AGENT.}

Every one commits theft who, having received any money valuable security
or other thing whatsoever on terms requiring him to account for or pay
the same or the proceeds thereof or any part of such proceeds to any o&er
persoen, though not requiring him to deliver over in specie the identical money
valuable security or other thing received, fraudulently converts to his own
use or fraudulently ormts to account for the same or to account for or pay
any part of the proceeds which he was required to account for or pay as
aforesaid : S . '

Provided that if it be part of the said terms that the money or other
thing received or the proceeds thereof shall form an item in a debtor and
creditor account bétween the person receiving the same and the person to
whom he ig to account for or pay the same, and that such last-mentioned
person ghall rely only on the personal liability of the other as his debtor in
respect thereof, the proper entry of any part of such proceeds in such
accoundt shall be deemed a sufficient accounting for the part of the proceeds so
entered.

Section 260,

- THEFT BY PERSON HOLDING A POWER OF ATTORNEY.

§ Every one commits theft who, being entrusted either solely or jointly
with any other person with any power of attorney for the sale mortgage
pledge or other disposition of any property real or personal, whether capable
of being stolen or mnot, fraudulently sells mortgages pledges or otherwise
disposes of the same or any part thereof, or fraudulently converts the proceeds
of any sale mortgage pledge or other disposition of such property or amy

art of such proceeds, to, some purpose othier than that for which he was
mtrusted with such power of attorney.

Seerion 261,

THEFT BY MISAPPROPRIATING PROCEEDS HELD UNDERE DIRECTION.

[| Every ome commits theft who, having received either solely or jointly
with any other person .any money or valuable security or any power of
attorney for the sale of any stock or shares whatever, with a direction that
such money or any part thereof or the proceeds or any part of the proceeds
of such security or such stock or shares shall ‘be applied to amy purpose or
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paid to any person specified in such- direction, in violation of good faith and
contrary to such cirection, fraudulently applies to any other purpose or pays
to any other person such proceeds or any part thereof :

Provided that where the person receiving such money security or power
of attorney and the person from whom he receives it deal with each other
on such terms that all money paid to the former would in the absence of
any such direction be properly treated as an item in a debtor and creditor
account between them, this section shall not apply unless such direction is
in writing. .

Secrion 2592,

THEFT BY CO-OWNER.

* Theft may be committed by the owner of anything capable of being * 3I & 32 Viet. c. 116.

stolen against a person having a special property or interest therein, or by ®

a person having a special property or interest therein against the owner

thereof, or by a lessee against his reversioner, or by one of soveral joint

owners tenants in common or partners of or in any such thing against the

other persons interested therein, or by the directors public officers or members

of a public company or body corporate against such public company or body

corporate, '

Srerion 2538.

HUSBAND AND WIFE.} { Sce the Report, p. 28.

No husband shall be convicted of stealing during cohabitation the property
of his wife, and no wife shall be convicted of stealing during cohabitation
the property of her husband; but whilst they are living {apart from each
other, either shall be gnilty of theft if he or she fraudulently takes or
converts anything which 18 by law the property of the other in a manner
which in any other person would amount to theft.

Every one commits theft who, whilst a husband and wife are living
together, knowingly

(o) Assists either of them in dealing with any thing which is the property
of the other in a manner which would amount to theft if they were not
married ; or '

() Receives from either of them any thing the property of the other
obtained from that other by such dealing as aforesaid.

~ PART XXV.
PUNISHMENT OF DIFFERENT KINDS OF THEFT.

SﬁCTION a2h4.,

STEALING WILLY, § 1 24 & 25 Viet. ¢ 96,
Every one shall be guilty of an indictable offence, and shall be liable upon ® 29
conviction thereof to penal servitude for life, who steals any testamentary
instrument whatever, whether during the testator’s life or after his death.
Every one charged with any offence under this section may-be arrosted
without warrant, and shall be hailable at discretion.

Sreron 255,

§STEALING POST LETTER DBAGS, ETC. TW. 4. & 1 Viet. ¢

Every one shall be guilty of an indictable offence, and shall be liable upon -?»l’i,§ B 28, (purt), See
conviction thereof to penal servitude for life, who steals a post letter bag section 290 pest as to
from a post office, or from an officer of the Post Office, or from any con- Stopping the Mail.
veyance in which post letters are carried by land or water, or from any person
having charge of the same under the authority of the Post Office, or |jwho 17 W. 4. & 1 Viet. ¢
being employed under the Post Office steals any post letter or postal packet, 36, ss. 27, 29. o
or anything from any such post letter or postal packet in the custody of the
Post Office.

Every one charged with any offence under this section may be arrested
without warrant, and shall be hailable at discretion,



*T W. 4 & 1 Viet.
. 86, ss. 27, 20, This
reduces the punishment in
he case of persons not in
he employment of the
Post Office from penal
wervitude for life to four-
RON Years,

24 & 25 Vict, c. 96,
Sl %O .

124 & 25 Viet. e 96,
a8, 68, 69, 70,

§ The pusishment is
here inereased from seven
years penal servitude to
fourteen.

| 24 & 25 Vict. ¢. 96,
ss. 40, 60, By s. 60 this
is restricted to stealing to
the value of 5.

9 Pigs and goats are
not included in & 10. of
24 & 285 Viet, c. 96,

%k 24 & 25 Viet, e, 96,
8. 62. is restricted to steal-
ing to the value of ten.
shillings,
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Seorion 258.

STEALING POST LETTERS. .

* Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for fourteen years, who steals any post
letter or any postal packet, or anything from any such post letter or postal
packet in the custody of the Post Office.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 257.

STEALING BY SERVANTH OF THE BANK OF ENGLAND OB IRELAND.

+Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who, being an officer or servant
in the employment of the Governor and Company of the Bank of England
or of the Governor and Company of the Bank of Ireland, steals any bond
note bill dividend-warrant or warrant for the payment of any annuity or
interest or money or any security money or other effects lodged or deposited
with either of the said Governors and Companies, and intrusted to him as the
officer or servant of either of them.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Srorion 268,

I STEALING BY SERVANTS, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to fourteen years penal servitude, who

(a) Being a clerk or servant, or being employed in the capacity or for
the purpose of a clerk or servant, steals anything belonging to or in the
possession of his master or employer; or

() Being employed in the public service of Her Majesty, or in the service
of any department of State, or of any county city borough town board or any
other public body, or being employed as a constable or police officer, steals
anything in his possession by virtue of his employment; or :

(¢) §Steals anything by any act or omission amounting to theft under the
provisions of section 249, section 250, or section 251 of this Act.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 259,
BTEALING FROM THE PERSON OR IN DWELLING-HOUSE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years penal servitude, who steals { anything
from the person of another, or from any dwelling house..

Every one charged with any offence under this mection may be arrested
without warrant, and shall be bailable at discretion.

Secrion 260.

SFEALING CATILE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for fourteen years, who steals any horse
ass mule kine sheep pig q or goat or the young thereof respectively, or
who wilfully kills any such beast with intent to steal the carcase or any

part thereof.
Tvery one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Brcrion 261.

STEALING GOODE IN THE PROCESS OF MANUFACTURE.

*% Hvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years penal servitude, who steals any woven
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goods, or any materials out of which any woven goods are intended to be
made, whilst exposed in any building field or other place during any process
of manufacture. '

~ Every one charged with an offence under this section may be arrested
- without warrant, and shall be bailable at discretion.

Secrion 262.

¥ YTEALING FROM SHIPS.

Every one shall be guilty of an indictable offence, and shall be lable upon * 63.

conviction thereof to fourteen years penal servitude, who steals

(a) Any part of any vessel wrecked, stranded, or in distress, or any part of
the cargo of or anything in or belonging to any such vessel ; or

() Anything in any vessel barge or boat, in any port of entry or discharge,
or in any harbour, or upon any navigable river or canal, or in any creek or
basin communicating with or belonging to any such port harbour river or
eanal; or

(¢} Anything in any dock, or on any wharf, or quay adjacent to any
such port harbour river canal creek or basin as aforesaid.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secmon 263,

T STEALING ON RAILWAYS,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years penal servitude, who steals anything in
or from any railway station, or from any engine tender or vehicle of any kind
on any railway.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Seerion 264.

STEALING BY PICKLOCKS, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years penal servitude, who by means of any
picklock false key or other instrument steals anything from any receptacle
for property locked or otherwise secured.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 265,
1 DESTROYING, CANCELLING, ETC. DOCUMENTS.

Every one who destroys cancels conceals or obliterates any document for
any fraudulent purpose shall be guilty of an indictable offence, and shall be
liable to the same punishment as if he had stolen that document.

Secrion 266.

CONCEALING GOODS.

§ Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who moves
takes or conceals anything capable of being stolen with the fraudulent inten-
tion of thereby permanently depriving some person other than the owner of
any pecuniary benefit arising from the possession thereof.

Secrion 267,

STEALING SHRUBS, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upen
~convietion thereof to five years’ penal servitude, who steas or destroys or
damages with intent to steal any |[plant root fruit or vegetable production,
growing in any garden orchard or pleasure ground hothouse greenhouse or
conservatory, although the value thercof does not exceed one shilling, the

* 24 & 25 Viet. ¢, 96,

t This and the next

- sectionr are new sy far a3

they make theso acts
special offenees. See the
Report, p. 29,

I Except #a to wills
and  post  leiters, the
punishment is the same
for stealing documents ng
for stealing other things,
24 & 25 Vict, ¢, 96, sa.
27, 28, 29, B

§ 24 & 25 Viet. ¢, 96,
g. 39, R. v. Webb, 1 Moo,
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8. 36,
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offender having been previously convicted on an indictment or twice pre-

viously convicted summarily of stealing something growing out of the earth

under any statute at any time in force. :
Every one charged with any offence under this section may be arrested

without warrant, and shall be bailable at discretion.

Secrion 268.
STEALING THINGS NOT OTHERWISE PROVIDED FOR.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal servitude, who steals anything for the
stealing of which no punishment is herein-before provided. '

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion. '

Sekcrion 269.
BRINGING INTO ENGLAND AND IRBLAND THINGS STOLEN ABROAD.*

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal servitude, who having obtained, else-
where than in England or Ireland, any property by any act which if done in
England or Ireland would have amounted to theft, brings such property into

or has the same in England or Ireland. :
Every one charged with any offence under this section may be arrested

without warrant, and ghall be bailable at diseretion. :

Secnion 270.

DEFINITION OF FALSE PRETENCE.

A falge pretence is a representation either by words or otherwise of a
matter of fact either present or past, which representation is known to the
person making it to be false, and which is made with a fraudulent intent
to induce the person to whom it is made to act upon such representation.

Exaggerated commendation or depreciation of the quality of any thing

" iz not a false pretence unless it is carried to such an extent as to amount

t 24 & 23 Viet. c. 95,
8, 88,

124 & 25 Viet. e 96,
8, 90, pasred in refcrence
T:;)OTB. v, Danger, D. & B,

to a fraudulent misrepresentation of fact.
It shall be a question of fact whether such commendation or depreciation
does or does not amount to such fraudulent misrepresentation.

Secrion 271,

+ OBTAINING BY FALSE PRETENCES. -

Every one shall be guilty of an indictable offence, and shall be lable upon
conviction thereof to five years’ penal servitude, who by any false pretence
obtains with intent to defraud, either directly or through the medium of any
contract obtained by such false pretence, anything capable of being stolen.

Every one who by any false pretence causes or procures anything capable
of being stolen to be delivered to any other person than himself with intent
to defraud obtains that thing by a false pretence within the meaning of this

section,
Every one charged with any offence under this section shall be bailable at

discretion, and every one found committing or attempting to commit any
offence under this section may be arrested without warrant.

Secmion 279,

I OBTAINING EXECUTION OF VALUABLE SECURITIES BY FALSE PRETENCES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal] servitude, who with intent to defrand
or injure any person by any false pretence causes or induces any person to
execute make accept endorse or destroy the whole or any part of any valuable
gecurity, or to write impress or affix any name or seal on any paper or
parchment in order that it may afterwards be made or converted into or used

or dealt with as a valuable security.
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Every one charged with any offence under this section shall be bailable at
discretion, and every one found committing or attempting to commit any
offence under this section may be arrested without warrant.

Secrion 273.

% OBTAINING CREDIT FRAUDULENTLY. * 32 & 33 Vict. ¢. 62, -

Every one shall be guilty of an indictable offence, and shall be liable upon 3.13. The Deltors’ Act,
conviction thereof to one year's imprisonment with hard labour, who, in in- '
curring any debt or liability, obtaing credit by means of any fraud though
not amouuting to a false pretence as hereinbefore defined.

Srerion 274,

CRIMINAL BREACH OF TRUST.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years' penal servitude, who being a trustee, with
intent to defraud and in violation of his trust converts anything of which he
is trustee to any use not authorised by the trust.

§ The following persons and no others are trustees within the meaning of 1 24 & 23 Vict. . 96,
this section; that is to say, trustees upon express trusts created by any deed ™ 85%-
will or instrument in writing, whether for any public or private or charitable
object; every person upon whom the duty of any such trust devolves or
comes: executors and administrators; official managers assignees liquidators
trustees in bankruptcy or liguidation, and other like officers officiating under
any Act in force at any time in England or Ireland relating to joint stock
companies, bankruptey, or insolvency. '

No proceeding or prosecution for any offence against this section shall be
commenced without the sanction of Her Majesty’s Attorney General for
England or Ireland, or if the office of Astorney General be vacant, of Her
Majesty’s Solicitor General for England or Ireland as the case may be.

Kvery one charged with an offence under this section shall be bailable at

digeretion.

SecrioN 275.

PREVIOUS CONVICTIONS.

Every one who after a previous conviction for any offence involving dis-
honesty is convicted of any offence under Sections 265, 268, 271, 272, and
274, shall be liable to fourteen years’ penal servitude.

SecrioN 276.

I KILLING DEER IN INCLOSED LAND. T See the Report, p. 27,
fivery one shall be guilty of an indictable offence, and shall upon eonviction ind 24 & 25 Vid. c. 96,
thereof be liable to two years’ imprisonment with hard labour, and if a male
under sixteen years to he once whipped, who unlawfully and wilfully courses
hunts ensnares carries away kills wounds, or attempts to kill or wound any
deer kept or being in any inclosed part of any forest chase or purlien or in
any inelosed land where deer are usually kept.
fvery one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 277.

KILLING DEFR IN UNINCLOSED GROUND AFTER PREVIOUS CONVICTION.
§ Every one shall be guilty of an indictable offence, and shall be liable upon ¢ 94 & 25 Vict. c. 96,

conviction thereof to two years’ imprisonment with hard labour, and if a male ». 12.

under sixteen years to be once whipped, who, having been previously summarily

convicted of any offence relating to deer, unlawfully and wilfully courses hunts

snares carriég away kills or wounds any deer kept or being in the uninclosed

part of any forest chase or purlien.

M 601.
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Every one charged with an offence under this section may be arvested
without warrant, and shall be bailable at discretion.

Secrion 278.

KILLING HARES IN A WARREN.

* Every one shall be guilty of an indictable offence, and shall on conviction
thereof be liable to two years' imprisonment, who between the expiration of
the first hour after sunset and the beginning of the last hour before sunrise
unlawfully and wilfully takes or kills any hare or rabbit in any warren or
ground lawfully used for breeding or keeping hares or rabbite whether
mnclosed or not. .

Secrion 279,

NIGHT POACHING AFTER TWO PREVIOUS CONVICTIOGNS.

1 Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude who, between the expiration
of the first hour after sunset and the beginning of the lagt hour before sunrise,
unlawfully takes or destroys any hare pheasant partridge grouse heath or moor
game blackgame bustard or rabbit in any land whether open or inclosed,
or on any public road highway or path or the sides thereof or at the openings
outlets or gates from any such land into any such public road highway or
path, or unlawfully enters or is in any land whether open or inclosed, with
any gun net engine or other instrument for the purpose of taking or
destroying any such bird or beast as aforesaid after having in either case been
twice convicted in a summary way of a like offence.

No one shall be prosecuted for any offence under this section unless such
prosecution is commenced within twelve months after the offence is committed,

PART XXVI.
FRAUD.

Secrion 280.

FRAUDULENT FALSE ACCOUNTING BY DIRECTORS, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude who

t (2) Being a director manager public officer or member of any body
corporate or public company, with intent to defraud _

destroys alters mutilates or falsifies any book paper writing or valuable
security belonging to the body corporate or public company ; or

makes or concurs in making any false entry, or omits or concurs in
omitting to enter any material particular in any book of account or
other document ; or '

() § Being a director public officer or manager of any body corporate or
public company, as such receives or possesses himself of any of the property
of such body corporate or public company, and with intent to defrand omits
to make or to cause and direct to be made a full and true entry thereof in
the books and accounts of such body corporate or public company.

Secrion 281,

FALSE STATEMENTR BY DIRECTORS, ETC.

| Every one shall be gnilty of an indictable offence, and shall be liable upon
conviction thereof to seven years' pemal servitude, who, being a promoter
director public officer or manager of any body corporate or public companyf|
either existing or intended to be formed 9, makes circulates or publishes or
concurs in making circulating or publishing any ¥ prospectus statement or
account which he i:nows to be false in any material particular, with intent
to induece persons (fwhether ascertained or not) to become shareholders or
partners, or with intent to deceive or defraud the members shareholders or
reditors or any of them (Ywhether ascertained or not) of such body corporate
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or public company, or with intent to induce any person to intrust or advance

any property to such body corporate or public company, or to enter into any
security for the benefit thereof.

Secron 282,

FALBIFYING ACCOUNT® BY CLEREKS AND SERVANTS.

*Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years penal servitude who being an officer clerk
or servant or employed or acting in the capacity of an officer clerk or
gervant, wilfully and with intent to defrand

* 38 & 34 Vict. ¢, 24,

(2) Destroys alters mutilates or falsifies any book paper writing valuable &

security document or account which belongs to or is in the possession of his
employer or has been received by him for or on behalf of his employer ; or

(b) Makes or concurs in making any false entry in, or omits or alters or
concurs in omitting or altering any material particular from or in any such
book paper writing valuable security document or account as aforesaid.

Secrion 283.

PUBLIC OFFICERS MAKING FALSE STATEMENTS OR RETURNS.
T Bivery one shall be guilty of an indictable offence, and shall be Hable upon
- conviction thereof to two years’ imprisonment with hard labour, who being
an officer collector or receiver, entrusted with the receipt custody or manage-

ment of any part of the public revenues, knowingly furnishes any false state--

ment or return of any sum of money collected by him or entrusted to his
care, or of any balance of money in his hands or under his control.

Section 284,

CONSPIRACY TO DEFRAUD. !

Every ono shall be guilty of an indictable offence, and shall be liable} upon
conviction thereof to five ycars’ penal servitude, who conspires with any other
person by deceit or falsehood or other fraudulent means to defraud the
public, or to affect the public market price of stocks funds shares merchandise
or anything else publicly sold, or who conspires by deceit and falsehood or
other fraudulent means to defraud any person ascertained or unascertained,
whether such deceit or falsehood or other fraudulent means would or would
not amount to a falge pretence as hereinbefore defined.

Every one who after a previous conviction for any offence involving
dishonesty ‘commits an offence under this section shall be liable upon
conviction thereof to fourteen years’ penal servitude,

Secrion 2865,

§ CHEATING AT PLAY.,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal servitude, who wins or endeavours to
win from any other person, to himself or any other, any money or valuable
thing by any fraud or unlawful device or ill-practice m playing at or with
cards dice tables or other games, or in bearing a part in the stakes wagers
or adventures, or in betting on the sides or hands of the players, or in
wagering on the event of any game sport pastime or exercise. _

| This offence is complete, lalthough the thing won has not been actually
paid or delivered.

Section 286.

PRETENDING TO PRACTISE WITCHCRAFT.

% Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year’s imprisonment with hard labour, who pretends
to exercise or use any kind of witcheraft sorcery enchantment or conjuration,
or undertakes to tell fortunes, or pretends from his skill or knowledge in

T 50 G. 8. c. 59, &

1 This offonce is now
punighable as a common
law mizdemeanonr by fine
and imprisoument only,

§ 8 & 9 Viet. ¢ 109,
a 17,

| See R. ». Moss, 1),
and B. 104,

15 Geo 2,038 4
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any occult or crafty science to discover where or in what manner any goods
or chattels supposed to have been stolen or lost may be found. )

Secrion 287.

* CONCEALING DEEDS AND INCUMBRANCES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction therveof to two years’ imprigsonment with hard labour, who being a
seller or mortgagor of land or of any chattels real or personal or choses in
action conveyed or assigned to a purchager or mortgagee, or being the
golicitor or agent of any such seller or mortgagor, in order to induce the
purchaser or mortgagee to accept the title oﬂgered or produced to him and
with intent to defraud, conceals from the purchaser or mortgagee any
instrument material to the title or any incumbrance, or falsifies any pedigree
on which the title does or may depend. . '

No prosecution for any offence against this section shall be commenced
without the sanction of Her Majesty’s Attorney General for England or
Ireland, or if the office of Attorney General is vacant, of the Solicitor General
for England or Ireland, as the case may be. Such previous notice as such
Attorney or Solicitor Geeneral directs of the application for leave to prosecute
must in every case be given to the person intended to be prosecuted.

PART XXVII.
ROBBERY AND EXTORTION.

Secrion 288.

DEFINITION OF ROBBERY.

Robbery is theft accompanied with actual violence, or threats of violence, to
any person or any property, intentionally used to extort the property stolen
or to prevent or overcome resistance to its being stolen.

Secrion 289,

T ROBRERY PUNISHABLE BY PENAL SERVITUDE FOR LIFE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and if a male, according to
his age to be flogged once twice or thrice, or whipped once'twice or thrice,
who

(x) Robs any person and at the time of or immediately before or immediately
after such robbery wounds beats strikes or uses any other personal violence to
any person; or _

(b) Being together with any other person or persons robs or assaults with
intent to rob any person; or _

(¢) Being armed with any offensive weapon or instrument, robs or assaults
with intent to rob any person.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 290.

STOPPING OF MAIL.

1 Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who stops any comveyance by
which post letters or postal packets are carried, either by land or on the
water, or stops any person employed in conveying or delivering post letters
or postal packets, with intent to rob or search such conveyance or person
of any post letter or postal packet or to search for the same.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.
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Secrion 291,

* COMPELLING EXEQUTION OF DOCUMENTS BY FORCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who, with intent to defraud, by
unlawful violence to or restraint of the person of another, or by the threat
that either the offender or any other person will employ such violence or
restraint, unlawfully compels any person to execute make accept endorse alter
or destroy the whole or any part of any valuable security, or to write impress
or affix any name or seal upon any paper or parchment, in order that it may
be afterwards made or converted into or used or dealt with as a valuable
gecurity.

Every one charged with this offence may be arrested without warrant, and
shall be bailable at discretion.

Secrion 292,

+ PUNISAMENT OF ROBBERY.

Every one who commits robbery shall be guilty of an indictable offence,
and shall be liable upon conviction thereof to fourteen years’ penal servitude.

Every one charged with this offence may be arrested without warrant, and
ghall be bailable at discretion.

Srorron 293.

iPUNISHMENT OF ASSAULT WITH INTENT TO ROB.

Every one who assaults any person with intent to rob him shall be guilty
of an indictable offence, and shall be liable upon conviction thereof to five
years’ penal servitude, or if convicted after a previous conviction for any
offence involving dishonesty to fourteen years’ penal servitude.

- Every one who commits this offence may be arrested without warrant, and
shall be bailable at digcretion.

Srcerion 294,

§DEMANDING WITH INTENT TO STEAL.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal servitude, who with menaces demands
from any person, either for himself or for any other person, anything capable
of being stolen, with intent to steal it.

Every one who commits this offence after a previous conviction for an
offence involving dishonesty shall be liable npon conviction thereof to fourteen
yoars' penal servitude.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Srcrion 2956,

EXTORTION BY THREATS OF ACCUSATION OF CERTAIN OFFENCES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and if a male under sixteen
years of age to be once whipped, who

(a) || With intent to extort or gain anything from any person, accuses or
threatens to accuse either that person or any other person, whether the person
accused or threatened with accusation is gmlty or not, of

any offence punighable by law with death or penal servitude for seven
years or upwards; or

any assault with intent to commit a rape, or any attempt or endeavour
to commit a rape, orf any indecent agsault; or

carnally knowing or attempting to know any child so as to be punish-
able under this Act; or

any infamons offence, that is to say, buggery, an attempt or assault with
mtent to commit buggery, or any unnatural practice; or

counselling or procuring any person to commit any such infamons
offence ; or

* 24 & 25 Vict, c. 96,
8. 48,

T 24 & 25 Viet, ¢, 96, '
%, 40.

. L?‘i & 25 Viet. ¢, 96,

§ 24 & 25 Viet,
o 45, 1ct, ¢. 96,

I 24 & 25 Vict. c. 95
5. 47.

9 These worda are new.
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() With such intent as aforesaid threatens that any person shall be so
accused by any other person; or .

* (¢} Without lawful excuse sends delivers utters or directly or indirectly
causes to be received by any person, any document containing any such
accusation or threat as aforesaid, knowing the contents of such docu-
ment; or

+ (d) By any of the means aforesaid compels or attempts to compel any
person to execute make aceept endorse alter or destroy the whole or any part
of any valuable security, or to write impress or affix any name or seal upon -
or to any paper or parchment, in order that it may be afterwards made or
converted into or used or dealt with as a valuable security.

Every one charged with any offence under this section may be arrested

without warrant, and shall be bailable at discretion.

Szecrion 296,

EXTORTION BY THREATS OF ACCUSATION OF OTHER OFFENCES.

IEvery one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to penal servitude for seven years who

{(a) With intent to extort or gain anything from any person, accuses or
threatens to accuse either that person or any other person of any offence
whether indictable or punishable on summsary conviction other than the
offences specified in the last section, whether the person accused or threatened
with accusation is guilty or not of that offence; or

() With such intent as aforesaid threatens that any person shall be so
accused by any other person; or

(¢) Without lawful excuse sends delivers utters or directly or indirectly
causes to be received by any person any document containing any such

‘accusation or threat as last aforesaid, knowing the contents of such document ;

or

(d) By any of the means aforesaid, compels or attempts to compel any
person to execute make accept endorse alter or destroy the whole or any
part of any valuable security, or to write impress or affix any name or seal
upon or to any paper or parchment, in order that it may be afterwards made

“or converted into or used or dealt with as a valuable security.

§ 24 & 25 Vict. e 96,

&, 4.

PART XXVIII
BURGLARY AND HOUSEBREAKING.

Secrion 297.

DEFINITION OF DWELLING-HOUSE, ETC,

Tn this part the following words are used in the following senses :

« Dwelling-honise ” means a permanent building the whole or any part
of which is kept by the owner or occupier for the residence therein of himself
hiz family or servants or any of them, although it may at intervals be
unoccupied. : : _

A building occupied with and within the same curtilage with any dwell-
ing-house shall be deemed to be part of the said dwelling-house if there
is between such building and dwelling-house a communication, either imme-
diate or by means of a covered and enclosed passage, leading from the
one to the other, but not otherwise.

To *“break ” means ,

To break any part, internal or external of a building, or to open by any
means whatever (including lifting, in the case of things kept in their places
by their own weight) any door window shutter cellar flap or other thing
intended to cover openings to the building, or to give passage from one
part of it to another.

An entrance into a building is complete as soon as any part of the body
of the person making the entrance or any part of any instrument used by
him is within the building.
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Every one who obtains entrance into any building by any threat or avtifice
used for that purpose, or by collusion with any person in the building,
or who enters any chimney or other aperture of the building permanently
left open for any mecessary purpose, shall be deemed to have broken and
entered that building.

* o # This and the follow-
Sporion 298. ing seetions represout 24 &

f BREAKING AND ENTERING PLACE OF WORSHIP AND COMMITTING OFFENCE. 25 Vict. c. 96, s3. 55-57.
t The punislonent Ly

Every one shall be guilty of an indictablo offence, and shall be liable npon | present luw i penal
conviction thereof to fourteen years penal servitude, who breaks and enters sepvitude for life,
any place of public worship and commits any indictable offence therein, or
who having committed any indictable offence therein breaks out of such place.
Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion,

Secrion 299,

BREAKING PLACE OF WORSHIP WITH INTENT TO COMMIT AN OFFENCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years penal sevvitude, who breaks and cnters any
place of public worship with intent to commit any indictable offence therein.

Every one charged with this offence may be arrested without warrant,
and shall be bailable at diseretion.

Secerion 300.

BURGLARY DEFINED.

- Hvery one shall be guilty of the indictable offence called burglary, and shall
be Hable upon conviction thereof to penal servitude for life, who

(@) Breaks and enters a dwelling-house by night, with intent to commit
any indictable offence therein; or .

(b) Breaks out of any dwelling-house by night either after committing
an indictable offence therein, or after having entered such dwelling-house
either by day or by night with intent to commit an indictable offence therein.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrron 301

HOUSEBREAKING AND COMMITTING AN OFFENCE.

Every one shall be guilty of the indictable offence called housebreaking,
and shall be liable on convietion thereof to penal servitude for fourteen

years, who _

(2) Breaks and enters any dwelling-house by day and commits auy indictable
offence therein ; or

(b)Breaks out of any dwelling-honse by day after having committed any
indictable offenice therein.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Szecron 302,

HOUSEBREAKING WITH INTENT TO COMMIT AN OFFENCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
_ convietion thereof to seven years’ penal servitude who by day breaks and
enters any dwelling-house with intent to commit any indictable offence therein.

Every one charged with any offence against this section may be arrested
without warrant, and shall be bailable at diseretion.

Seorion 303.

BREARING SHOP, ETC. AND COMMITTING OFFENCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
ponviction thereof to fourreen years’ penal servitude, who either by day or



* 24 & 25 Viet, ¢ 98,
8. 54, which fixes the
maximum punishment at
BOVEeN Yeurs,

T As to this and the
following section see 24 &
25 Vict, ¢. 96, s, 58,

1 This sub-section cx-
tends the law.

§ These are extensiona
of the existing law. It
is thought that being dis-
guised by night affords
sufficient prima facie evi-
dence of & eriminal intent.
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night breaks and enters and commits any indictable offence in any school-
house shop warehouse or counting house or any building within the curtilage
of a dwelling-house but not so connected therewith as to form part of it
under the provisions hereinbefore contained. :

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 304.

BREAKING SHOP, ETC. WITH INTENT TO COMMIT OFFENCE,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who either by day or night
breaks and enters any of the buildings mentioned in the f’a.st_ preceding
section with intent to commit any indictable offence therein.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Section 305.

* BRING FOUND IN DWELLING-HOUSE BY NIGHT,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal servitude, who enters or is found in any
dwelling-house by night with intent to commit any indictable offence therein.

Bvery one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 306.

TBEING FOUND ARMED WITH 1NTENT T0 BREAK A DWELLING-HOUSE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal servitude, who is found

(o) Armed with any dangerous or offensive weapon or instrument whatever
by day} with intent to break or enter into any dwelling-house, and to commit
any indictable offence therein; or

(b} Armed as aforesaid by night, with intent to break into any building
whatsoever, and to commit any indictable offence therein.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Section 307,

FOUND DISGUISED OR IN POSSESSION OF HOUSEBREAKING INBTRUMENTS.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to five years’ penal servitude, who is found

{a) Having in his possession by night without lawful excuse (the proof of
which excuse shall ie upon him) any key picklock crow jack bit or other
mstrument of housebreaking ; or

(b)) Having in his possession by day any such instrument with intent to
commit any indictable offence; or .

(¢} § Having his face masked or blackened, or being otherwise disguised by
night without lawful excuse (the proof whereof shall lie on him); or

(d) § Having his face masked or blackened, or being otherwise disguised by
day with intent to commit any indictable offence.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Skerion 308, -

OFFENCE AFTER PREVIOUS CONVICTION IN CERTAIN CASES.

Every one who after a previous conviction for any offence involving dis-
honesty is convicted of any offence against sections 299, 802, 304, 305, 308, or
307, shall be liable to fourteen years’ penal servitude. .




CRIMINAL CODE BILL COMMISS{ON !~-THE DRAFT CODE. 129

PART XXIX.
RECEIVING, &ec.

Section 309,

* RECEIVING PROPERTY UNLAWPULLY OBTAINED—RULE OF EVIDENCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, who receives anything
obtained by any offence punishable upon indictment under this or any other
Act in force for the time being, knowing that thing to have been dishonestly
obtained, tor who receives in England anything obtained elsewhere than in
England, or who receives in Ireland anything obtained elsewhere than in
Ireland, by any act which if done in England or Ireland would have been
an offence punishable upon indictment under this or any other statute in force
for the time being, knowing such thing to have been dishonestly obtained.

i Whenever any person is being proceeded against for an offence under
this section, the following matters may be given in evidence to prove guilty
knowledge ; that is to say,

(@) The fact that other property was at any time found in the defendant’s
possession, which property had been obtained by some such offence as afore-
gaid, or by any other offence of the same nature against the law in force
at the time, within twelve months of the time when the alleged offender was
first charged before a magistrate with the offence for which he is being tried.
This fact may be proved at any stage of the proceedings at which evidence
may. be given for the prosecution.

(b) The fact that within five years of the time when the alleged offender
was first charged before a magistrate with the offence for which he is being
tried he was convicted of any offence of a fraudulent or dishonest nature.
This fact may not be proved unless seven days’ notice in writing has been
given, either before or after the indictment is found, to the alleged offender
that proof of such previous conviction is intended to be given; nor until
evidence has been given that the property in respect of which the alleged
offender is being tried was found in his possession.

Every ‘one shall be liable upon convietion to penal servitude for life who
commits any offence under this section after a previous conviction for of any
offence invelving dishonesty.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 310.

WHEN RECEIVING I8 COMPLETE,

The act of receiving anything stolen or unlawfully obtained is complete
as soon a8 the offender has, either exclusively or jointly with the thief or any
other person, possession of or control over such thing, or aids in concealing
or disposing of it.

Seerion 311,

RECEIVING AFTER RESTORATION TO OWNER.
When the thing unlawfully obtained has been restored to the owmer, or
when & legal title to the thing 80 obtained has been acquired by any person,
. a subsequent receiving thereof shall not be an offence, although the receiver
may know that the thing had previously been dishonestly obtained.

Secrion 312.

§ CORRUPTLY TAEKING REWARD FOR RESTITUTION OF G0ODS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who corruptly takes| or
bargains for any reward, directly or indirectly, in consideration that he will

M g0l '

¥ This section extends
the existing law by putting
the receiving of things
obtained by any indictable
offence on the same foot-
ing as receiving stolen
property. It also makes
the punishment uniform,

t 24 & 25 Vict, c. 96,
8. 114, extended,

T 84 & 85 Vict. ¢. 112,
8. 19,

§ 24 & 25 Vict. c. 96,
5. 101,
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new.
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help any person to recover anything obtained by any indictable offence under
this or any.other Aet in force for the time being; unless he ghall have used -
all due diligence to cause the offender to be brought to trial for the same.-

PART XXX,
FORGERY.*

Seorron 313.

DEFINITION OF DOCUMENT.

A document means in this part any paper, parchment, or other material
used for writing or printing, marked with matter capable of being read, but it
does not include trade marks on articles of commerce, or inscriptions on stone
or metal, or other things of the same kind.

Secrion 314.

““ BANE NOTE~’ AND *° EXCHEQUER BILL = DEFINED,

« Bank note ” includes all negotiable instruments issued by or on behalf of
any person or persons, body corporate, or company carrying on the business of
banking in any part of the world, or issued by the authority of any foreign
prince or state or government, or any governor or other authority lawfully
authorised thereto in any of Her Majesty’s dominions beyond the seas, and
intended to be used as equivalent to or as a substitute for money, either imme-
diately upon their issue or at some time subsequent thereto, and all bank
bills and bank post bills.

b'l‘l‘ Exchequer bill” includes Exchequer bonds and debentures and Treasury
ills. ‘

Srcrion 316,

FALSE DOCUMENT DEFINED.

The expression « false document” means

(#) A document the whole or some material part of which purports to be
made by or on behalf of any person who did not make or authorise the
making thereof, or which, though made by or by the authority of the person
who purports to make it, is falsely dated as to time or place of making where
either is material ; or

(b) A document the whole or some material part of which purports to be
made by or on behalf of some person who did not in fact exist; or

(¢) A document which is made in the name of an existing person, either by
that person or by his authority, with the fraudulent intention that the
document ghould pass as being made by some person real or fictitious, other
than the person who makes or authorizes it.

It is not necessary that the fraudulent intention should appear on the face
of the document, but it may be proved by external evidence.

Secrioy 316.

FORGERY DEFINED.

Forgery is the making of a false document knowing it to be false, with the
intention that it shall in any way be used or acted upon as genuine, whether
within Her Majesty’s dominiong or not, or that some person should be induced
by the belief that it is genuine to do or refrain from doing anything whether
within Her Majesty’s dominions or not. .

Making a false document includes altering a genuine document in any
material part, and making any material addition to 1t or adding to it any false
date attestation seal or other thing which is material, or by making any

~ material alteration in it either by erasure obliteration removal or otherwise.
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Secron 317, 3

. FORGEBY WHEN GOMPLETE.

Forgery is complete as soon ag the document is made with such knowledge
and intent as aforesaid, though the offender may mnot have intended that any
particular person should use or act upon it as genuine, or be induced by the
belief that it is genuine to do or refrain from doing anything.

Forgery is complete although the false document may be incomplete, or
may not purport to be such a document as would be binding in law, if it be
so made and is such as to indicate that it was intended to be acted on as
genuine.

Secrron 318.

* COUNTERFEITING PUBLIC SEALS AND FORGERY OF DOCUMENTS OF STATE.

Every one shall be guilty of an indictable offence, and shall upon conviction
thereof be liable to penal servitude for life, who unlawfully makes or counter-
feits any public seal in use for the time being for the United Kingdom or any
Rz{arﬁ thereof, or the public seal of any dominion, possession, or colony of Her

ajesty, or the impression of any such seal or forges the Sign Manual of
Her ngesty to any document, or forges any document under any such seal
or under the Sign Manual.

Every one charged with an offence under this gection may be arrested
" without warrant, and ghall be bailable at discretion.

Secrron 319,

"‘ FORGERY OF JUDICIAL DOCUMENTS.

. Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who forges

(@) Any record of any Court of justice, or any document whatever belonging
to or 1ssuing from any Court of justice, or being or forming part of any
proceeding therein ; or .

(b} Any certificate office copy or certified copy or other document which by
any statute in force for the time being is made admissible in evidence ; or

{¢) The signature of any officer of State or law officer of the Crown or any
other person to any document which by the law or usage at the time in force,
any Court of justice or any officer or any gaoler might act; or

(d) The signature or seal of any magistrate to any document which he is
required or authorised by law to sign or seal, or any such document; or

(¢} Any entry in any register or book kept under the provisions of any law
in or under the authority of any Court of justice or magistrate acting as such.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion. .

Secrion 320.

FORGERY IN REGISTRATION OF TITLE.

{ Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who forges
(@) Any entry in any register or book or any memorial or other document
kept or lodged under any Act in force for the time being for the registering
of deeds or the recording or declaring of titles to land or declaring lands
chargeable with debentures, as a record that any deed has besn registered or
any title recorded or declared, or that any lands are declared chargeable or are
.charged with any debenture; or
{6) Any document required for the purpose of procuring the registering
of any deed or the recording or declaring of any such title, or the declaring
that any lands are so chargeable or charged; or
(¢) Any document which is made under any such Act evidence of the
registering or recording or declaring of any such deed or title or chargeability
or charge; er
{(4) Any document which is made by any such Act evidence affecting the
title to land.

* For this and the
following sectious, ses 24
& 2§ Vict, ¢, 98,

t 24 & 25 Vit c. 98,
8. 27, extended,

T Bee 38 & 39 Vict.
¢ 87, and 28 & 29 Vict.
e. 88 (Ireland). This
gection ig drawn so as to
apply to similar  Acts
which may be passed
hersatter.
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Every one charged with an offence under this séct.ion may be arrested
without warrant, and shall be bailable at discretion. :

Seorion 321,

FORGERY OF ENTRIES IN REGISTERS OF BIRTHS, ETC.-

# 24 &'25 Viet.c. 98, * Every one shall be guilty of an indictable offence, and shall be liable upon
38..836; ig &Sss Vi(;_t.t If' conviction thereof to p}(:nailse;vitude for life, who forges '
» B 0. ome oOr the a) Any register of births baptisms marriages deaths or burials suthorised
it:;:rffls to Iﬁgf,f,"jd_“" fﬁ; or (rt)aquirgd b%gr1 the law in force for the time b%ing to be kept; or
section is so drawn as (&) Any copy of any such register required by the law in force for the time
to apply to Ireland if the heing to be transmitted by or to any registrar or other officer; or
Acts are extended. (¢) Any certified copy of any such last-mentioned register as aforesaid or
any part thereof, or any entry in any such register or copy relating to any
birth baptism marriage death or burial.
Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at diseretion.

Secrion 3292,

FORGERY OF CERTIFIED COPIES OF ENTRIES IN REGISTER® OF BIRTHS, ETC,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years' penal servitude, who forges any certified
copy of any entry in or extract from any such register as aforesaid.

Every one charged with any offence against this'section may be arrested
without warrant, and shall be bailable at discretion.

Sreroy 323,

t24 & 25 Vict. ¢. 98, + FORGERY OF MARRIAGE LICENSES.

. 35, Every one shall be guilty of an indictable offence, and shall be liable upon

convietion thereof to seven years’ penal servitude, who forges

(a) Any certificate required by any Act in force for the time being for the
celebration of marriage; or :

(p) Any license for the celebration of marriage which may be given under
any law in force for the time being,

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion. .

Srcrion 324,

FORGERY OF DOCUMENTS KEPT BY PUBLIC AUTHORITY.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction to two years’ imprisonment with hard labour, who forges

(@) Any certificate or license which any person is authorised or required
by any Act in force for the time being to give; or

(b) Any entry in any register or book which any person is authorised by
any Act in force for the time being to keep.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secton 325.

1 24 & 25 Vict, c, 98, ' FORGERY OF TESTAMENTARY DOCUMENTS.T

2l Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who forges any will, codieil, or
other testamentary document either of a dead or of living person, or any
probate or letters of administration, whether with or without the will annexed.

Every one charged with any offence under thig section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 328.

§ 24 & 25 Viet, ¢. 98, FORGERY OF DOCUMENTS OF TITLE TO S8TOCK,

?}ci :fl%sf’;na‘.l 33 &34 § Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who forges
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(a) Any transfer of any share or interest in any stock, annuity, or public
fund of the United Kingdom or any part thereof, or of any dominion
possession or colony of Her Majesty, or of any foreign state or country; or

() Any transfer of any. share or interest in the debt of any public body
company or society whatever, or of any share or interest in the capital stock
of any company or society whatever; or ‘

(¢) Any power of attorney or other authority to transfer any such interest
or share ; or ' : '

(@) Any entry in any book or register, or any certificate coupon or share
warrant or other document which by any law in force or any recogmised
practice existing at the timeis evidence of the title of any person to any such
stock, interest, or share, or to any dividend or interest payable in Tespect
thereof ; or

(e} Any Exchequer bill ; or

(f) Any endorsement or assignment of any document hereinbefore men-
tioned ; or

(9) Any receiEt or certificate for interest accruing on any such document.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at diseretion.

Secrion 327,

FORGERY OF DOCUMENTS OF TITLE TO LAND.*
Every one shall be guilty of an indictable offence, and shall be liable upon

conviction thereof to penal servitude for life, who forges any document con-

taining evidence of or forming the title or any part of the title of any perzon
to any land or hereditament, or to any interest in or arising out of or to any
charge upon any land or hereditament, or evidence of the creation, transfer,
ar extinction of any such interest or charge, or any court roll, or copy of
court roll.

Every one charged with any offence under this section may be arrested
without warrant, and sghall be bailable at discretion.

Secrion 328.

FORGERY OF BANK NOTES AND OTHER NEGOTIABLE INSTRUMENTS.

1 Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who forges any bank note or
any bill of exchange, promissory note, or cheque, or any acceptance endorse-
ment or assignment thereof.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at digcretion,

Secrion 329,

FORGERY OF BONDS, ETC.]

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who forges

() Any document which is evidence of title to any portion of the debt of
any dominion, colony, or possession of Her Majesty, or of any foreign state ;
or

() Any deed bond or writing obligatory, or any warrant order or other
security for money or payment of money, whether negotiable or not; or

(c) Any accountable receipt or acknowledgment of the deposit, receipt,
or delivery of money or goods; or

{d) Any endorsement or assignment of any of the documents aforesaid.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Seerron 330.

FORGERY OF MERCANTILE DOCUMENTS.

§ Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who forges

* 24 & 25 Vict. ¢, 98,
88, 20, 30,

T 24 & 25 Vict, ¢, 35,
8 12,

T 24 & 25 Viet. . 98,
s8. 20, 23, 26 exiended.

§ 24 & 25 Vict, c. 9,
5. 23, extel]dﬁd.
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(2} Any bill of lading, charter-party, policy of insurance, or any shipping
document: accompanying a bill of lading ; or .

(b) Any India warrant, dock warrant, dock keeper’s certificate, delivery order,
or warrant for the delivery of [gioods or of any valuable thing ; or

(¢) Any other document used in the ordinary course of business as proof of
the possession or control of goods, or as authorising, either by indorsement or
de]iveIX, the possessor of such document to transfer or receive any goods;.or

(d) Any acceptance, endorsement, or assignment of any such document.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion. :

Secrion 331.

FORGERY OF CONTRACTS AND POWERE OF ATTORNEY.

* Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who forges

(@) Any document which, either by itself or with others, amounts to a con-
tract, or 18 evidence of a contract; or

(b) Any power or letter of attorney, or mandate.

Every one charged with an offence under this section shall be bailable
diseretion,

# New. See the Re-
port, p. 28. '

Secrion 332.

FORGERY OF ORDERS FOR GOODS AND RECEIPTS, ETC.

R %I 25 Vict. c. ?Sﬂ T Every one shall be guilty of an indictable offence, and shall be liable upon
_f;lii'mdu::;";mpggsﬂ conviction thereof to seven years’ penal servitude, who forges
servitade for life, (2) Any authority or request for the payment of money, or for the delivery
of goods, or of any note, bill, or valuable security ; or
(b) Any acquittance or discharge, or any voucher of having received any
goods money note bill or valuable security, or any instrument which is
evidence of any such receipt. '
Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrrox 8383.

1 It is doubtful whether 1 FORGERY OF CERTIFICATES, TESTIMONIALS, ETC,
the cases provided for in A o f '
this section would all Hvery one shall be guilty of an indictable offence, and shall be liable upon

amount to forgery at com~ conviction thereof to two years’ imprisonment with hard labour, who forges

mon law., Nonewouldbe gy dooument with intent to obtain for any person any employment situation

gzg:sh“ble with hard la-" o oqit or trust, or with intent to induce the publie or any person to helieve

' that any person belongs to any profession to which he does not belong, or
holds any position which he does not hold.

Secrion 334.

§ New. § FORGERY OF DOCUMENTS OF EVIDENCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who forges any document
whatever with intent that such false document shall be given in evidence as
genuine in any judicial proceeding.

Seorion 3356

(| New. || SENDING FALSE TELEGRAM,

Hvery one shall be guilty of an indictable offenice who knowingly and with
intent to defraud causes or procures any telegram to be sent or delivered as
being sent by the authority of any person, knowing that it is not sent by
such authority, with intent that such telegram shounld be acted on as being
sent by that person’s authority, and shall be liable upon conviction thereof
to the same punishment as if he had forged a document to the same effect
as that of the telegram.
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Secrion 336.

¥ GENERAL PROVISION.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who forges
any document whatever, meaning thereby to defraud the public or any person,
or to prevent the ecourse of justice, or to injure any person or the character
of any person, or to deprive any person of or prevent his obtaining any
office employment situation trust lyi;ga,cy devise credit money or valuable thing.

Skcrion 337.

1‘ PROCURING EXECUTION OF DOCUMENT BY FALSE PRETENCE.

Every one who procures the execution of any document by any person,
by falsely and fraudulently pretending that the contents thereof are different
from what they really. are, shall be guilty of an indictable offence, and shall
be liable upon econviction thereof to the same punishment as if he had
forged that document.

Every one charged with an offence under this section shall be bailable
at diseretion.

v

Secrion 338.

UBING FORGED DOCUMENTH S

Every one shall be guilty of an indictable offence who, knowing a
document to be forged, frandulently uses or acts upen it, or attempts to use
or act upon it, or causes or attempts to cause any person to use or act upon
it a8 if it were genuine, and shall be liable upon conviction to the same

_punishment ag if he had forged that document.

It is immaterial whether the document was forged in England or Ireland
or elsewhere. '

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secriovn 839.

IPURCHASING OR POSSESHING FORGED BANK NOTES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, who without lawful
authority or excuse (the proof whereof shall lie on him) purchases or receives
from any person, or has in his custody or possession, any forged bank note
whether complete or not, knowing it to be forged; and every such offender
shall be liable upon convietion thereof to the same punishment as if he had
forged the same.

Every one charged with any offence under this section may be arrested
without warrant and shall be bailable at discretion.

Secrion 340,

§ DRAWING BILLS ETC, WITHOUT AUTHORITY.

Every one shall {be guilty of an indictable offence who without colour of
lawful authority makes or executes draws'signs accepts or endorses in the
name or on the account of another person by procuration or otherwise any
document, or makes use of or utters any such document, knmowing it to be so
made executed signed accepted or endorsed, and shall upon conviction be
liable to the same punishment as if he had forged such document.

Every one charged with an offence under this section shall be bailable
at digcretion.

Secrion 341.

| USING PROBATE, ETC. OBTAINED BY FORGERY OR FALSE OATHS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, who

(@) Demands receives obtaing or causes or procures to be delivered or paid
to any person any thing whatever, under upon or by virtue of any probate

* New.

It is doubiful whether
all these cases would
amount to forgery at com-
mon law, None of then
would be punishable with
hard labour.

1 This seems not to be
forgery by the present
law. See R. ». Collins,
2 Mo. and Rob. 461,

T 24 & 25 Viet. e, 958,
8. 13,

§24 & 25 Viet. ¢, 98,
s, 24,

| 24 & 25 Viet. ¢ 98,
s, 48 (part).



* As to sections 342-
346, see 24 & 25 Viet.
¢. 98. ga. 9, 10, and 11,
14, 15, 16, 17, 18, 19, and
20 & 30 Viet. e, 25. sa.
15, 20, and 21.

t 24 & 25 Viet, c. 98, ps,
14,18,
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or letters of administration, knowing the will, codicil, or testamentary writing
on which such probate or letters of administration were obtained to be forged,
or knowing the probate or letters of administration to have been obtained
by any false oath, affirmation, or affidavit; or

(b) Endeavours to do any such thing as aforesaid. _

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at dizeretion, .

PART XXXI.

PREPARATIONS FOR FORGERY AND OFFENCES RESEMBLING
FORGERY,

* Section 34.2.

BANK PAPER, EXCHEQUER BILL PAPER, ETC. DEFINED.

In this part the following expressions are used in the following senses:

“ Exchequer bill paper ” means any paper provided by or under the directions
of the Commissioners of Inland Revenue or of the Treasury for the purpose
of being used as Exchequer bills.

“ Rupee paper ” means any paper provided by or under the directions of
the Secretary of State for India for the purpose of being used for bills or
notes expressed in rupees. .

“ Revenue paper ” means any paper provided by or under the directions
of any Department of the Government for the purpose of being used for
stamps, licenses, or permits, or any purpose whatever connected with the
public revenue,

“ Bank of England paper” and “ Bank of Ireland paper” mean

(@) Any paper having visible in the substance thereof the words * Bank
of England,” or ¢ Bank of Ireland,” or any part of such words, or anything
intended to resemble or pass for the same:

(b) Any ‘paper having visible in the substance thereof curved or waving
bar lines, or laying wire lines in a waving or curved shape, so as to have the
watermark of the paper used for the igsue of bank notes by the Governor and
Company of the Bank of England, or the Governor and Company of the Bank
of Ireland, or any number, sum, or amount expressed in a word or words, or
any figure device ornament distinction or character peculiar to and appearing
m the substance of the paper used by the Governor and Company of the
Bank of England, or the Governor and Company of the Bank of Ireland, for
bank notes issued by either of such Banks, or so prepared as to resemble
any such paper, whether such resemblance is produced in the manufactufe
thereof or by some subsequent and independent process.

Srorion 343.

T INSTRUMENTS FOR FORGING BANK PATER, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years' penal servitude, who without lawful
authority or excuse (the proof whereof shall lie on him)

(a) Makes, begins to make, uses, or knowingly has in his possession any
machinery or instrument or material for making Exchequer bill paper, Rupee
paper, Revenue paper, Bank of England paper, Bank of Ireland paper, or paper
in the substance of which visibly appears in whole or in part the name or firm
of any body corporate, company, or person carrying on the business of bank-
ing, or any word or name resembling or intended to resemble or pass for
the same; or v _

() By any contrivance causes to appear visible in or on any paper any
word, name, or device intended to resemble any distinguishing mark in the
substance of Exchequer bill paper, Rovenue paper, Bank of England paper,
Bank of Treland paper, or paper used by any such body corporate, company,
or ]Euerson as aforesaid for any bank note. _ _

Uvery person charged with any offence under this section may be arrested
‘without warrant, and shall be bailable at discretion.
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Secrion 344,

*ENGRAVING FLATES FOR FORGED NOTES. * 24 & 25 Vict. e, 98,

Every one shall be guilty of an indictable offence, and shall be liable upon *- 16,17,
conviction thereof to fourteen years’ penal! servitude, who without lawful
anthority or excuse (the proof whereof shall lie on him), '

{a) Engraves or makes upon any plate or material whatever any Hxchequer
bill or bank note, or any part thereof respectively, or anything purporting
to be or intended or apparently intended to resemble the whole or any part of
any Exchequer bill or bank note, or any figure, device, or ornament thereon ;
or

(6) Uses any such plate or material, or any such instrument or contrivance
for printing any part of any such Exchequer bill or bank note, or figure,
device, or ornament thereon ; or

(c) Knowingly has in his custody or possession any such plate or other
instrument as aforesaid.

Every one charged with any offence under this section may be arrested
without warrant, and shall be hailable at digcretion.

Secrion 34.5,

+ POSSESSION, ETC. OF PAPER PREPARED FOR FORGED NOTES, t 24 & 25 Viet, c. 98,

Every one shall be guilty of an indictable offence, and shall be liable on -6 18
conviction thereof to fourteen years’ penal servitude, who without lawful
authority or excuse {the proof whereof shall lie on him) makes, uses, sells,
exposes to sale, utters, or disposes of, or puts off, or knowingly has in his
possession

(¢) Any Exchequer bill paper, Rupee paper, Revenue paper, Bank of
England paper, or Bank of Ireland paper, or any paper intended to resemble
either of them, or any paper whatsoover having vigible in the substance
thereof the name or firm, or any part of the name or firm of any body
corporate, company, or person carrying on the business of banking, or
anything of any kind intended to resemble or pass for any such name or
firm ; or

(b)_Any paper upon which is written or printed the whole or any part of
any Hxchequer bill, or of any bank note, or any figure, device, or ornament
on Exchequer bills or bank notes.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Sectiox 34.6.

] ENGRAVING PLATES FOR FORGING FOREIGN BONDS, EIC. 1 24 & 25 Vict. ¢. 98,

Every one shall be guilty of an indictable offence, and shall be liable on % 1%
conviction thereof to fourteen years’ penal servitude, who without lawful
authority or excuse (the proof whereof shall lie on him),

(2) Engraves or makes upon any plate or material whatsoever anything
intended to resemble the whole or any distinguishing part of any bond or
undertaking for the payment of money used by any dominion colony or
possession of Her Majesty, or by any foreign prince or state, or by any
nody corporate, or other body of the like nature, whether within Her Majesty’s
dominions or without; or :

(b) Uses any such plate or other material for printing the whole or any
part of such bond or undertaking; or

(¢) Knowingly offers utters disposes of or puts off or has in his custody
or possession any paper upon which any part of any such bond or under-
" taking has been printed.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 347,
§ OFFENCES RELATING TO STAMPS. § 33 & 34 Viet. c. 98,

. . as , 18
Every one shall be guilty of an indictable offence, and shall be liable upon ’
conviction thereof to penal servitude for life, who
M .



# Ag to thizs and the

‘ollowing sections, see 24
" & 25 Viet. ¢. 98, ss. 36,
37.  These sectiony in-
Yude all offences relating
0 registers, separating
forgery from defacing, &e.
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(a) Forges any stamp, whether impressed or adhesive, used for the purposes
of revenue by the Government of the United Kingdom, or by the Government
of any possession or colony of Her Majesty, or by any foreign prince or
state ; or '

(5) Knowingly sells or exposes for sale or utters or uses any such forged
stamp ; or

(¢) Without lawful excuse (the proof whereof shall lie on him) makes
or has knowingly in his possession any die or instrument capable of making
the impression of any such impressed stamp, or any such adhesive stamp as
aforesaid; or - .

{(d) Fraudulently cuts tears or in any way removes from any material any
stamp used for purposes of revenue by the Government of the United
Kingdom, with intent that any use should be made of such atamp or of any
part thereof; or

(¢} Fraudulently mutilates any such stamp as last aforesaid with intent that
any use should be made of any part of such stamp; or

(f) Fraudulently fixes or places upon any material, or upon any such atamp
as last aforesaid, any stamp or part of a stamp, which, whether fraudulently
or not, has been cut, torn, or in any way removed from any other materal
or out of or from any other stamp; or

(g) Fraudulently erases or otherwise, either really or apparently, removes
from any stamped material any name, sum, date, or other matter or thing
whatsoever thereon written, with the intent that any use should be made
of the stamp upon such material ; or _

‘(h) Knowingly and without lawful excuse (the proof whereof shall le
upon him) has in his possession any stamp or part of a stamp which
has been fraudulently cut, torn, or otherwise removed from any material,
or any stamp which has been fraudulently mutilated, or any stamped material
out of which any name, sum, date, orother matter or thing has been fraudu-
lently erased or otherwise, either really or apparently, removed.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Sroerion 34.8.

* DEFACING REGISIFRS OF BIRTH#, ETC.

Every one shall be guilty of an indictable offence, and shall be liable, upon
conviction thereof, to penal servitude for life, who

(2) Knowingly and unlawfully destroys defaces or injures, or permits to
be destroyed defaced or injured, any register of births baptisms marmages
deaths or burials now or hereafter required or authorised by law to be kept
in England or Ireland, or any copy of such register, or any part thereof now
or hereafter required by law to be transmitted to any registrar or other
officer; or

() Unlawfully inserts or knowingly permits to be inserted in any such
register, or any such copy thereof or any part thereof, any entry known by
him to be false of any matter relating to any birth, baptism, marriage, death,
or burial.

Every one charged with any offence under this section may be arrested
without warrant, and shall be hailable at discretion.

SecrioNn 349.

OTHER OFFENCES AS TO REGISTERS OF BIRYH, ETC.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to fourteen years’ penal servitude, who )

(2) Being a person authorised or required by law to give any certified
copy of any entry in any such register as in the last preceding section men-
tioned, certifies any writing to be a true copy or extract knowing it to be
false, or knowingly utters any such certificate; or

(b) Unlawfully and for any fraudulent purpose takes any such register
or certified copy from its place of deposit, or conceals it; or _ _

(¢) Being s person having the custody of any such register or certified
copy permits it to be 8o taken or concealed as aforesaid.
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Every one charged with any offence under this section shall be bailable at
digeretion. .

Srorron 350.

UTTERING FALSE CERTIFICATES AS TO BIRTH, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who '

(2) Being by law now or hereafter required to certify that any entry has
been made in any such register "as in the two last preceding sections men-
tioned, makes such certificate knowing that such entry has not been made:
or _

() Being by any law now or hereafter in force required to make a certifi-
cate or declaration concerning any particular required for the purpose of
making entries in such register, knowingly makes such certificate_or declara-
tion containing a falsehood; or

(c) Forges or utters, knowing it to be forged, any such certificate or
document.

Every one charged with an offence under this section shall be hailable at
discretion.

Secron 351,

* UTTERING FALSE CERTIFICATES OF RECORDS. * 24 & 25 Vict. ¢ 98,

Every one shall be guilty of an indictable offence, and shall be liable upon s 28, 29.
conviction thereof to seven years’ penal servitude, who

(a) Being the clerk of any court or other officer having custody of the
records of any court, or being the deputy of any such officer, knowingly
and wilfully ntters a false copy or certificate of any record ; or

() Not being such officer or deputy, frandulently knowingly and wilfully

signs or certifies any copy or certifieate of any record, or any copy of any
certificate as if he were such ofticer or deputy.

Secrion 352, )

FORGING OTHER FALSE CERTIFICATES,

Every one shall be guilty of an indictable offence, and shall be lable upon
conviction thereof to two years’ imprisonment with hard labour, who

(2) Being an officer required or authorised by law to make or issue any
certified copy of any document or of any extract from any document, know-
ingly and wilfully certifies as a true copy of any document or of any extract
from any such document any writing which he knows to be untrue in any
material particular; or

(b) Not being such officer as aforesaid, fraudulently knowingly and wilfully

signs or certifies any copy of any document or of any oxtract from any
document, as if he were such officer.

Secrion 368,

T MAKING FALSE ENTRIES IN BOOKS RELATING TO PUBLIC FUNDS. 124 & 25 Viel. c. 98,

Every one shall be guilty of an indictable offence, and shall be liahle upon & %
conviction thereof to. penal servitude for life, who with intent to defraud

(o) Makes any untrue entry or any alteration in any book of account kept
by tho Governor and Company of the Bank of England or the Governor and
Company of the Bank of Ireland in which books are kept the accounts of

* the owners of any stock annuity or other public fund transferable for the time

being at either of the said banks, or who in any manner wilfully falsifies any
of the accounts of any such owners in any of the said books; or

(b) Makes any transfer of any share or interest of or in any stock annuity
or other public fund transferable for the time being at either of the said

banks, in the name of any person other than the owner of such share or
Interest,



* 24 & 25 Vict. c. 98,
s, 6.

t 25 & 26 Viet. c. 88,
B. 1.

1 25 & 26 Viet, ¢. 88,
85 2,3, 13, Sect, 2 con-
tains a provision em-
powering the cowrt to
direct forfeited articles to
be destroyed or otherwise
deult with. This conld
not in practice be acted
upon by a court of criminal
jurisdiction.

§ Eagr. The Gold-
smiths’ ball-marks of gold
pod silver. 7 & 8 Vict,
e. 22, 5. 2, under wbhich
Act the maximum punish-
ment is 14 years,

| New. e.g. Cork butter
is marked under the

suthority of a commities-

of merchants ; their legal
power to mark it is &
matter of dispute, bui
there is no doubt that the
mark is recogunised and
has a value in the market,
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Secrion 3b4.

* CILERKS TSSUING FALSE DIVIDEND WARRANIH.

Every one shall be guilty of an indicteble offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who, being in the employ-
ment of the Governor and Company of the Bank of England or the Governor
and Company of the Bank of Ireland, knowingly and with intent to defraud,
makes out or delivers any dividend warrant or any warrant for the payment of
any annuity, interest, or money payable at either of the said banks for an
amount greater or less than that to which the person on whose account such
warrant 18 made out is entitled. R

Section 355. ,

+ TRADE MARKS DEFINED.

A trade mark is

(#) Any word or mark of any kind whatever lawfully used by any person
to denote anything to be of the manufacture, production, workmanship, or
merchandise of that person, or to be a thing of any particular description made
or sold by that person ; or :

(b)) Any word or mark of any kind whatever, which, in pursuance of any
statute in force for the time being relating to registered designs, is to be put
or placed upon or attached to anything during the existence of any copyright
or other sole right acquired under the provisions of any statute.

Secrion 356.

1 FORGING TRADE MARKS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof tp two years’ imprisonment with hard labour, who with
intent to defrand or to enable another to defraud,

(@) Forges any trade mark, or makes any imitation of any trade mark
sufficiently resembling such trade mark to be calculated to deceive; or

() Knowingly uses a trade mark genuine or forged on any chattel or on
any vessel case cover wrapper band reel ticket label, or other thing containing
or connected with that chattel, so that the trade mark so used indicates that
the chattel is such as is designated by such trade mark when it is not.

Every one who commits any offence against this section shall, in addition
to the punishment hereinbefore mentioned, forfeit to Her Majesty everything
in his possession or power to which any such trade mark or counterfeit trade
mark is applied, and every instrument in his possession or power for applying
sny such trade mark or counterfeit trade mark.

Secrion 367.

§ IMITATING AUTHORISED MARKS.

Every one shall be gnilty of an indictable offence, and ghall be liable upon
conviction thereof to seven years’ penal servitude, who frandulently forges, or
imitates in a manner calculated to deceive, any mark which under any statute
or any other law in force for the time being is impressed upon or otherwise
made upon or affixed to any chattel, or upon or to anything in which such
chattel is contained for the purpose of denoting the quality of such chattel or
the fact that it has been tested or examined and approved by or under the
authority of any public body, or by any public officer,

Secriony 368.

|| IMITATING CUSTOMARY MARKS.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to two years' imprisonment with hard labour, wh_o fraudu-
lently forges or imitates in a manner calculated to deceive any mark impressed
or otherwise made upon or affixed to any chattel, or upon or to anything in
which such chattel is contained, which mark is by recognised practice under-
stood to denote that the thing marked has been examined and certified to be
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of a particular quality by any particular officer or peréon, whether such
officer or person be authorised by law or not so to certify.

PART XXXII.
PERSONATION.

Secrion 3B0.

¥ PERSONATION.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to penal servitude for life: who falsely and deceitfully
personates any person, or the heir executor or administrator wife widow
next of kin or relation of any person, with intent fraudulently to obtain
any land estate chattel money valuable security or property.

Secrion 360.

PERSONATION OF CERTAIN PERBONE.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to penal servitude for life, ¥ who falsely and deceitfully
personates

any owner of any share or interest of or in any stoek, annuity, or other
public fund transferable at the Bank of England or the Bank of
Ireland; or

any owner of any share or interest of or in the debt of any public body
or of or in the debt or capital stock of any body corporate, com-
pany, or society established by charter or by virtue of an Act of
Parliament; or

any owner of any dividend, coupon, certificate, or money payable in
respect of any such share or interest as aforesaid; or

any person duly authorised by any power of attorney to transfer any
such share, or interest, or to receive any dividend, coupon, certificate
or money, on behalf of the person entitled thereto ;

and thereby transfers or endeavours to transfer any share or interest
belonging to such owner, or thereby obtains or endeavours to obtain, as if he
were the true and lawful owner or were the person so authorised by such
power of attorney, any money due o any such owner or payable to the person
so authorised, or any certificate, coupon, or share warrant, or other docu-
ment, which by any law in force, or any usage existing at the time, is
deliverable to the owner of any such stock or fund, or to the person autho-

‘riged by any such power of attorney.

Every one charged with any offence under this section may be arrested

without warrant, and shall be bailable at discretion.

Srotion 361.

IACKNOWLEDGING RECOGNIZANCE, ETC. IN FALSE NAME.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years' penal servitude, who without lawful autho-
rity or excuse (the proof of which shall lie on him) acknowledges in the name
of any other person before any court judge or other person lawfully authorised
in that behalf any recognizance or bail, or any cognovit actionem, or consent
for judgment, or judgment, or any deed or other instrument.

- PART XXXIII.
§ OFFENCES RELATING TO THE COIN.

SecTion 362,

INTERPRETATION OF TERMS.
In this chapter the following words and expressions are used in the following
senses :—

* 37 & 38 Vicl, ¢, 36,
8 1,

; 24 & 25 Viet, ¢ 99,
u, 3.

i 24 & 25 Viet. c. 98,
s, 34.

§ See with regard to
this Part, 24 & 25 Viet.
e. 99.



* This is new, to meet
the doubi raised in the
recent case of Reg. v.
Hermanz.

t 24 & 25 Vict. ¢. 99,
es. 2. 3.

24 & 25 Vict. ¢, 99,
s8. 6, 7,

§ As to this and the
following section, see 24
& 25 Viet. ¢, 99, ss, 24
and 25,
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““ Current” applied to coin means coin coined in any of Her Majesty’s
mints, or lawfully current by virtue of any proclamation or otherwise in any .
pa,ri:1 of Her Majesty's dominions, whether within the United Kingdom or
without.

“ Copper ” applied to coin includes bronze or mixed metal and every other
kind of coin inferior in value to silver. :

“ Counterfeit coin” means coin not genuine but resembling or apparently
intended to resemble or pass for genune coin, and includes genuine coin
prepared or altered so as to resemble or pass for coin of a higher denomina-
tion, and* genuine coin clipped filed or otherwise diminished in size or weight
and altered or prepared 80 as to conceal such clipping filing or diminution,*
and coin in part genuine and in part counterfeit, and counterfeit coin in an
unfinigshed state. _

“@ild” and “silver ” as applied to coin include casing with gold or silver
respectively, and washing or colouring by any means whatsoever with any
wash or materials capable of producing the appearance of gold or silver
respectively, '

¢ Otter ” includes “ tender ” and * put off.” : .

“ Having in possession,” when used with reference to any person, includes
not only having in his own personal possession, but also -

(a) Having in the actual possession or custody of any other person ; and

(v) Having in any place (whether occupied by himself or not) for the use
or benefit of himself or of any other person.

Szerion 363.

T COINING.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who

(@) Makes or begins to make any counterfeit gold or silver current
coin ; or

b) Gilds or silvers any counterfeit current coin; or .

gc) Gilds silvers files or alters any current silver or copper coin with intent
to make it resemble or pass for current gold or silver coin respectively.

Every one charged with any offence under thig section may be arrested
without warrant, and shall be bailable at discretion.

Srction 364,

IDEALING IN AND IMPORTING COUNTERFEIT CURRENT COIN,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, who, without lawful authority
or excuse (the proof whereof shall lie on him),

(a) Buys sells receives pays or puts off any counterfeit gold or silver
ourrent coin at a lower rate than it imports or was apparently intended to
import, or offers to do any such thing ; or

(¢} Imports orreceives into the United Kingdom from beyond the seas any
counterfelt current coin knowing it to be counterfeit.

Every one charged with any offence under this section may he arrested
without warrant, and shall be bailable at discretion.

Secrion 365,

§ MAKING INBTRUMENTS FOR COINING,

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to penal servitude for life, who, without lawful authority
or exeuss (the proof of which shall lie upon him) makes or mends, or begins or
proceeds to make or mend, or buys or sells, or has in his possession or custody

(2) Any puncheon counter-puncheon matrix stamp die pattern or mould, in
or upon which is made or impressed, or which will make or impress, or which
is adapted and intended to make or impress the figure stamp or apparent
resemblance of both or either of the sides of any current coin, or of any coin
of any foreign prince state or country, or any part of either of such sides
knowing the same to be such or to be so adapted and intended as aforesaid ;

or
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(b) Any edger, edging or other tool, collar instrument or engine, adapted
and intended for marking coin round the edges with letters, milling, grainings,
or other marks or figures apparently resembling those on the edges of any
such coin as aforesaid, knowing the same to be so adapted, and intended as
aforesaid ; or :

(6) Any press for coinage, or any machine engine or tool for cutting round
blanks out of gold silver or other metal, or mixture of metals, knowing such
press machine or tool to have been used, or o be intended- to be used for or
in order to counterfeit any such coin as aforesaid. :

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion,

Srorion 366.
TAKING INSTRUMENTS OR BULLION FROM THE MINT,

Every one shall be guilty of an indictable offence, and shall be liable upon
cottvietion thereof to penal servitude for life, who, without lawful authority
or excuse (the proof whereof shall lie on him}, knowingly conveys out of any
of Her Majesty’s mints any such thing as is mentioned in the last preceding
section, or any useful part thereof, or any coin bullion metal or mixture
of metals.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 367.

PREPARING METAL FOR COINING.

Every one shall be guilty of an indictable offence, and shall be lable upon
conviction thereof to penal servitude for life, who

(@) Gilds or silvers any piece of metal or mixture of metals whatever of a fit
gize or figure to be coined, with intent that it shalil be coined into counterfeit
current gold or silver coin; or

* (b) Makes any piece of metal or mixture of metals whatever into a
fit size or figure to facilitate the coiming therefrom of any counterfeit gold or
silver current coin, with intent that thereby counterfeit gold or silver current
coin ghould be made.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

SecrioNn 368.

T CLIPPING CURRENT GOLD AND S{LVER COIN.

Every cne shall be guilty of an indictable offence, and shall be liable upon
conviction thereok to fourteen years’ penal servitude, who impairs diminishes
or lightens any eurrent gold or silver coin, with intent that when so dealt
with 1t may pass as current gold or silver coin,

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrony 369.

POSSESSING CLIPPINGE, ETC, OF CURRERT COIN.

Every one shall be guilty of an indictable offence, and shall be liable npon
conviction thereof to seven years penal servitude, who unlawfully has in his
custody or possession any filings or clippings, gold or silver bullion, or gold

or silver in dust or solution, obtained byimpairing current gold or silver
" coin, knowing it to have been so obtained.

Every one charged with any offence under this section may be arrested

without warrant, and shall be bailable at discretion.

Secron 370,

iOFFENCES RELATING TO CURRENT COPPER COIN.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, who

¥ New,

T24 & 25 Vict. ¢, 99,
3s. 4 and 5.

1 24 & 25 Viet. ¢, 99,
8 14



* 24 & 25 Viet. ¢, 99.
s3, 18, 1%,

1 New.

124 & 25 Viet, c. 99,
5, 22,

§ 24 & 25 Viet. e. 99,
8 11,

| 24 & 25 Vict. ¢, 99,
s, 9 '
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(a) Makes or begins to make any counterfeit eurrent copper coin ; or

(») Without lawful authority or excuse (the proof whereof shall lie upon
him) knowingly makes or mends, or begins or proceeds to make or mend,or
buy or sell, or have in his custody or possession, any instrument, tool, or
engine adapted and intended for counterfeiting any current copper eoin ; or
buys, sells, receives, pays, or puts off any counterfeit copper coin at a lower
rate or value than the same imports or was apparently intended to import.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Section 371,

* OFFENCES RELATING TO FOREIGN GOLD AND SILVER COIN,

Every one shall be guilty of an indictable offence, and shall be Liable upon
conviction thereof to seven years’ penal servitude, who

(a) Makes or begins to make counterfeit gold or silver coin of any foreign
prince state or country ; or

(b) Gilds or silvers any counterfeit coin of any foreign prince state or
counfry; or

(¢) +Makes any piece of metal or mixture of metals whatever into a fit size
or figure to facilitate the coining therefrom of any such counterfeit gold or
gilver coin, with intent that thereby counterfeit gold or silver coin should
be made ; or '

(d) Gilds or silvers any piece of metal or mixture of metals whatever of a
fit size or figure to facilitate the coining therefrom of any such counterfeit
gold or silver coin with intent that thereby counterfeit gold or silver coin
should be made; or

(e) Brings or receives into the United Kingdom without lawful authority
or excuse (the proof whereof ghall lie on him), counterfeit gold or silver coin
of any foreign prince state or country, knowing the same to be counterfeit.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 372.

T COINING FOREIGN COPPER COIN.
Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who makes
any counterfeit copper coin of any foreign prince, state, or country.

Secrion 873,

POBEESSION OF ONE PIECE OF COUNTERFEIT CURRENT GOLD OR SILVER COIN.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to one year's imprisonment with hard labour, who has in
his possession any counterfeit current gold or silver coin, knowing such coin
to be counterfeit, and with intent to utter it.

Secrion 374,

§ POSSERSION OF THREE PIECES OF COUNTERFEIT CURRENT GOLD OR SILVER COIN.

Every one shall be guilty of an’ indictable offence, and shall be liable on
conviction thereof to five years’ penal servitude, who has in his possession
three or more pieces of counterfeit current gold or silver coin, knowing such
coin to be counterfeit, and with intent to utter it.

Section 375H.

|| UTTERING COUNTERFEIT CURRENT GOLD OR SILYER COIN.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year's imprisonment with hard labour, who utters
any counterfeit current gold or silver coin knowing it to be counterfeit.

Every one charged with any offence under this section may be arrested

_ without warrant.
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Secrion 376.

* UITERING AFTER PREVIOUS UTTERING.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to two years’ imprisonment with hard labour, who

(a) Utters any counterfeit current gold or silver coin knowing it to be
counterfeit, and having at the time of such uftering in his custody or
possession any other piece of counterfeit gold or silver current coiu; or

(6) On the day of such uttering as aforesaid, or within ten days afterwards
exclusive of the day of uttering such coin, utters any other counterfeit gold
or silver coin,

Secrion 377.

+ EXPORTING COUNTERFEIT CURRENT COIN.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to two years’ imprisonment with hard labour, who without
lawful anthority or excuse (the proof whereof shall lie on him) exports or
puts on board any vessel or boat for the purpose of being exported from the
United Kingdom any counterfeit current coin whatever, knowing the same
to be counterfeit ; or

Secrron 378.

1 OTHER OFFENCES RELATING TO COIN.

Every one ghall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year's imprisonment with hard labour, who

{(2) Utters any counterfeit current copper coin, knowing it to be counterfeit ;
or

() Has in his possession three or more counterfeit current copper coins,
knowing them to be counterfeit, and with intent to utter them ; or

(¢) With intent to defraud, utters as current gold or silver coin

any coin which is not current coin ; or

any medal or piece of metal or mixed metal being of less value than the

current coin as and for which it is uttered ; or

(d) Defaces any current coin whatever by stamping thereon any name or
word, whether such coin 18 or is not thereby diminished or lightened ; or

(¢) Utters any counterfeit gold or silver coin of any foreign prince, state,
or country, knowing it to be counterfeit.

sSecrion 379.

ARREST OF PERSONS FOUND COMMITTING OFFENCES UNDER THIS PART.

* 24 & 25 Viet, c. 99,
8, 10,

t24 & 25 Viet, c. 99,
8. 8.

124 & 25 Viet. ¢.99,
s3, 13,13, 16, 20,

Every one found commifting any offence under this Part of this Act may

be arrested without warrant.

Secrion 380.

OFFENCE AFTER PREVIOUS CONVICTIONS FOR OFFENCE RELATING TO COIN.

Every one who, after a previous conviction of any offence relating to the
coin under this or any other Act, is convicted of any offence under any
section in this Part of this Act, shall be liable to penal servitude for life
if he would otherwise have been liable to fourteen years’ penal servitude
only ; or to fourteen years’ penal servitude if he would otherwise have been
liable to penal servitude for less than fourteen years; or to five years’
. penal servitude if he would otherwise have been liable to imprisonment but
not to penal servitude.

M 601,
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PART XXXIV.
MISCHIEF.

Secrion 381,

PRELIMINARY.

Every one who causes any event by an act which he knew would probably
cauge it, being reckless whether auch event happens or not, shall be deemed
to have caused it wilfully for the purposes of this part of this Act.

* This renders the ¥ Nothing shall be an offence under any provision contained in this Part
gﬂrd “ unlawfully ” super- y1n]esg it is done without legal justification or excuse, and without colour of
nous in many scetions of yioht: Provided that where the offence consists in an injury to anything in
this Part. gi ) : Jury yrhng
which the offender has an interest, the existence of such interest if partial
ghall not prevent his act being an offence, and the fact that the thing injured
belonged wholly to the offender shall not prevent his act being an offence
if done with an intention to defraud. :

Secron 389.

124 & 25 Viet, c. 97, T ARSON.

s 1—7, 17, 26. Every one shall be guilty of the indictable offence called arson, and shall be
liable upon conviction thereof to penal servitude for life, and if a male
under sixteen years to be once whipped, who wilfully sets fire to any building
whatever, or to any ereotion or structurs whatever fixed to the soil, whether
such building erection or structure is completed or no$, or to any stack of
vegetable produce, or of mineral or vegetable fuel, or to any mine, or to any
ship or vessel whether completed or not.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

SecTion 383.

124 & 25 Viet. c. 87, IATTEMPT TO SET FIRE TO BUILDINGS, ETC,

s. 27, amended. Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, and if a male under
sixteen years to be once whipped, who wilfully attempts to set fire to
anything mentioned in the last preceding section, or who wilfully sets fire to
any substance so situated that he knows that anything mentioned in the last

- preceding section is likely to catch fire therefrom, but is reckless whether
it catches fire or not.
Every one charged with any offence under this section may be arrested
without warrant and shall be bailable at discretion.

Secrron 384,

§24 & 25 Vict c. 97, § SETTING FIRE TO CROPS.

" 16 Every one shall be guilty of the indictable offence called arson, and shall be
liable upon conviction thereof to fourteen years’ penal servitude, and if a
male under sixteen years to be once whipped, who wilfully sets fire to any
crop, whether standing or cut down, or to any wood coppice or plantation,
or to any heath gorse furze or fern. . _

Every one charged with any offence under this gection may be arrested
without warrant, and shall be bailable at discretion.

Secrion 38b.

| 24 & 25 Viet e 97, || ATTEMPT TO SET FIRE TO CROPS, ETC.

e 18 smended. Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, and if a male under sixteen
years to be once whipped, who wilfully attempts to set fire to anything
mentioned in the last preceding section, or who wilfully sets fire to any sub-
gtance so wituated that he knows that anything mentioned in the last
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preceding section is likely to catch fire therefrom, but is reckless whether it
catches fire or not.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at discretion. -

Secrion 386.

* DAMAGE TO DWELLING-HOUSES AND SHIPS BY GUNPOWDER.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and if a male under sixteen
years to be once whipped, who by the explosion of gunpowder or other explo-
sive substance wilfully .

(@) Throws down or damages the whole or any part of any dwelling-
house, any person being therein ; or

() Damages or destroys the whole or any part of any ship vessel or
boat, any person being therein ; or

(¢) So as to endanger the life -of any person, by any such means as
aforesaid throws down or damages

the whole or any part of any building, or
the whole or any part of any ship vessel or boat.

Every one charged with an offence under this section may be arrested

without warrant, and shall be bailable at diseretion.

Secrion 387,

‘*‘ ATTEMPT T{ DAMAGE BUILDING OR SHIP BY GUNPOWDER.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, and if a male under
sixteen years to be once whipped, who wilfully places or throws any gun-

owder or other explosive substance in into upon under against or near any
Euilding ship or vessel with intent to destroy or damage any such building
ship or vessel, or any engine machinery working-tools fixtures or chattels
whatever whether or not any explosion takes place, and whether or not any
damage ig cansed thereby.

Every one charged with an offence under thisz section may be arrested
without warrant, and shall be bailable at discretion.

Secrioy 388,

I INTENTIONALLY ENDANGERING RAILWAY TRAINS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and if a male under sixteen
years to be once whipped, who, with intent to obstruct endanger upset over-
throw injure or destroy any engine tender carriage truck or vehicle on
any railway, :

(a) Places anything upon or across any railway, or

(b} Does any act caleulated to interfere with or directly or indirectly to
cause injury to, or by any unlawful act endangers obstructs or causes to be
obstructed, any engine tender carriage truck or vehicle on any railway; or

(¢) Shoots or throws anything at into or upon or causes anything to come
in contact with any engine tender ecarriage truck or vehicle or any person; or

(d) Does or causes to be done anything whatever to any part of any
raillway, or to any points or machinery or signal belonging to or near to
any railway or to any engine tender carriage truck or vehicle thereon; or

{e) Deals in any way with any signal or light on or to near any rail-
way, or makes or shows any false signal or light, or makes any sign what-~
ever On or near to any railway ; or

(f) Wilfully omits to do any act which it is his duty to do.

Yvery one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Srorion 389.

§WANTONLY ENDANGERING RAILWAY TRAINS,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years' imprisonment with hard labour, and if a male

¥ 24 & 25 Viet. e, 97,
8 9.

t 24 & 25 Vict, ¢ 97,
48, 10 and 45,

124 & 25 Viet. e. 97,
8.35. Whipping is added
by 34 & 35 Vict, c. 78
s 18,

§ 24 & 25 Viet, ¢. 97,
s. 36. expanded. Whip-
ping is new as applied to
these acts.
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t 24 & 25 Viet, e 97,
g, 49,
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under sixteen years to be once whipped, who unlawfully wilfully in & manner
likely to obstruct or endanger, upset or overthrow, Injure or destroy any -
engine tender carriage truck or vehicle on any railway ; :
~(#) By any act omission or neglect endangers obstructs or causes to be
obstructed any engine tender carriage truck or vehicle on any railway ; or

() Does any act calculated to interfere with or directly or indirectly to
cause injury to any engine tender carriage truck or vehicle on any railway; or

(¢} Shoots or throws anything at into or upon or causes anything to come
in contact with any engine iender carriage truck or vehicle or any person
on any railway; or _

(d} Does or causes to be done anything whatever {0 any part of any railway
or t0 any points machinery or signal belonging to or near to any railway
or to any engine tender carriage truck or vehicle on any railway; or

() Deals in any way with any signal or light on or near to any railway,
or makes or shows any false signal or light, or makes any sign whatever on
or near to any railway ; or _
who by any culpable neglect of duty endangers the safety of any engine tender
carriage truck or vehicle upon any railway. - ’

Every one charged with any offence under this sectioni may be arrested
without warrant.

Secrron 390,

¥ DAMAGE TO SHIPS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life, and if a male under sixteen to
be once whipped, who wilfully _

(@) Casts away or in anywise destroys any ship or vessel whatever, whether
in a completed or unfinished state ; or

(b) ‘With intent to bring any ship vessel or boat into danger, masks, alters,
or removes any light or signal, or exhibits any false light or signal; or

(¢} Does anything tending to the immediate loss or destruction of any ship
or vessel in distress.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretior}.

Secrion 391.

+ DAMAGE TO WRECKES, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, and if a male under
sixteen to be once whipped, who wilfully

(@) Destroys any part of any ship or vessel in distress, wrecked stranded
or cast on shore, or any goods merchandise or articles of any kind belonging
to such ship or vessel; or

(b) Attempts to cast away or destroy any ship or vessel whatever, whether
in a completed or unfinished state.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 392,

IINTERFERING WITH LIGHTSHIPS, BUOYS, ETC.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, and if & male under sixteen
to be once whipped, who '

(a) With intent to destroy or render useless any ship or vessel, whether
completed or not, damages it by any means whatever; or

{b) Wilfully cuts away casts adrift removes alters defaces sinks or destroys
any lightship boat buoy rope perch or. mark used or intended for the guidance
of seamen for the purposes of navigation; or

(¢} Does any act with intent to cut away cast adrift remove alter deface
sink or destroy any such lightship boat buoy perch or mark as aforesaid ; or

(d) In any other manner wilfully injures or conceals any such lightship
boat buoy perch or mark as aforesaid.
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Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Sectron 393.

* DAMAGE ENDANGERING SEA-WALLS DAMS AND BRIDGES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to-penal servitude for life, and if a male under sixteen to
be once whipped, who wilfully

(a) Breaks down cuts down or otherwise damages or destroys- any sea
bank or sea wall, or the bank dam or wall of or belonging to any water, or
+ any work belonging to any port harbour dock or reservoir, or on or
belonging to any navigable river or canal, so as to cause any land or building
to be or to be in danger of being overflowed or damaged ; or
~ (b) Pulls or throws down damages or destroys any bridge over which any
highway passes, with intent and so as to render such highway dangerous or
impassable; or

¢) Pulls up damages or destroys any part of any railway with intent to or
50 a8 to render such railway dangerous or impassable.

Every one charged with any offence under this section may be arrested

without warrant, and shall be bailable at discretion.

Secrion 394,

OTHER DAMAGE T0 SEA WALLS DAMS AND BRIDGER.

~ Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, and if a male under sixteen
years to be once whipped, who wilfully breaks down cuts down or otherwise
damages or destroys any sea bank or sea wall, or the bank dam or wall of
‘or belonging to any water, or any work belonging to any pert harbour dock
or reservoir, or on or belonging to any navigable river or canal,

Srcrion 395.

IDAMAGE TO PILES AND BLUICES,

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, and if a male under sixteen
years to be once whipped, who

(a)-Wilfully cuts off, draws up, or removes any piles, chalk, or other
materials fixed in the ground and used for securing any sea bank or sea wall,
or the bank dam or wall of any other water; or

(b) With intent and so as thereby to obstruct or prevent the carrying on
or completing or maintaining the navigation of any navigable river or canal
opens draws up shuts or in any way interferes with any flood-gate or sluice,
or does any injury or mischief to such river or canal.

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Srceron 396.

DAMAGE TO FISIT PONDS, FISBHERIES, ETC.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to seven years’ penal servitude, and if a male under sixteen
years to be once whipped, who wilfully :

(a) § Cuts through breaks down or otherwise destroys the dam flood-gate
~ or sluice of any fishpond, or of any water being private property, or in which
there is any private right of fishery, with intent thereby to take or destroy any
of the fish therein, or so as thereby to cause the loss or destruction of any of
them ; or :

() Puts lime or any other noxious materials into any water, being private
property, in which there is any private right of fishery, or in any salmon river,
with intent to destroy any fish then being or afterwards to be put therein ; or

(¢) Cuts through breaks down or otherwise destroys the dam or flood-gate
of any millpond reservoir or pool. '

* As to this and the
following section, ses 24
& 26 Viet, ¢, 97, ss. 30,
33,

t24 & 25 Vict c. 97,
8. 30.

124 & 25 Vict, o 97,
8. 31,

§ 24 & 25 Viet.c, 97,
s 32, and 36 & 37 Vict.
e. 71



* 24 & 25 Viet, ¢. 97,
s. 40, where the oniy word
used is “caftle.” See .
260, ante.

t 24 & 25 Vict. ¢. 97,
s, 14, Punishment re-
duced from penalservi.h.'lde
for life and provision
geueralised.

1 24 & 25 Viet. ¢. 97,
s, 15.

§ 24 & 25 Viet. c. 97,
s .97.

|24 & 25 Viet. ¢ 97,
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Secrion 397,

¥ DAMAGE TO CATTLE.

Hvery one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, and if a male under
sixteen years to be once whipped, who unlawfully and wilfully kills maims
or wounds any horse ass mule kine sheep pig or goat or the young thereof
respectively.

Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at diseretion.

Secrion 398.

DAMAGE TO MACHINERY AND TO GOODS IN PROCESS OF MANUFACTURE.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to seven years’ penal servitude, and if a male under sixteen
years of age to be once whipped, who wilfully .

(a) t Cuts breaks destroys or damages with intent to destroy or render
useless any goods or articles in any stage of manufacture, or who by fozce
enters any house shop building or place with intent to commit any such
offence ; or - : '

(8) I Cuts breaks destroys or damages with intent to destroy or render
useless any machine or engine, whether fixed or movable, used or intended
to be used for any agriculiural operation, or prepared for or employed in any
manufacture, or any tool or implement, whether fixed or movable, prepared for
or eraployed in any manufacture; or

{(¢) By force enters any house shop building or place with intent to commit
any such offence. :

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 399.

DAMAGE TO MINES AND MINING MACHINERY.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to penal servitude for life and if a male under sixteen
years to be once whipped, who, with intent to destroy or damage any mine,
or to hinder obstruct or delay the working thereof, nnlawfully and wilfully

(a) §Causes any water to be cunveyed or run into the mine or into any
subterranean passage communicating therewith, or damages any airway water-
way drain pit level or shaft belonging thereto; or

(6} || Pulls down or destroys or damages, with intent to destroy or render
useless, any engine for sinking draining ventilating or working any mine,
or for agsisting therein, or any appliance or apparatus in connexion therewith.
or any staith building or erection used in conducting the business of any
mine, or any bridge waggon-way or trunk for conveying minerals from any
mine, whether the thing damaged is complete or not; or

(¢) Hinders the working of any such steam or other engine appliance or -
apparatus; or

(d) Wholly or partially cuts through severs breaks unfastens or damages,
with intent to destroy or render useless, any rope chain or tackle of whatever
material used in any mine, or npon any way or work belonging thereto or

- connected therewith, or employed in working 1t.

s 19,

Every one charged with any offence under this section may be arrested
without warrant, and shall be bailable at discretion.

Secrion 400.

DAMAGE TO HOPBINDS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to seven years’ penal servitude, and if a male under sixteen

924 & 25 Viet, ¢. 97, years to be once whipped, who wilfully § cuts or otherwise _ destroys any

hopbinds growing in any plantation of hops.
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- Every one charged with an offence under this section may be arrested
without warrant, and shall be bailable at diseretion.

Srcrion 4.01.

*DAMAGE TO TELEGRAPHS.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to séven years’ penal servitude, and if a male under sixteen
years to be once whipped, who wilfully

(2) Injures or removes anything whatever forming part of or used in or
about any electric or magnetic telegraph, or in the working thereof ; or

(b) Prevents or obstructs in any manner whatever the sending conveyance
or delivery by any such telegraph of any message or communication.

Secrron 402

DAMAGE TO TOLL BARS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years' imprisonmentt with hard labour, and if a male
under sixteen years to be once whipped, who unlawfully and wilfully throws
down, levels, or otherwise destroys in whole or in part any turnpike gate or
toll bar, or any wall chain rail post bar or other fence belonging to any
turnpike gate or toll bar set up or erected to prevent passengers from passing
by without paying any toll dirccted to be paid by any Act of Parliament
relating theretv, or any house building or weighing enginc crected for the
better collection ascertainment or security of any such toll.

Secrion 403.

IDAMAGE T} WORES OF ART.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to two years’ imprisonment with hard labour, and if a male
under sixteen years to be once whipped, who unlawfully and wilfully destroys
or damages any book manuscript picture print statne bust vase or work of
art, or article kept for the purposes of art science or literature, or any
picture statue monument or other memorial of the dead, or any painted glass
or other monument or work of art, wherever the same may be and whoever
may be the owner of it, or any ornament railing or fence surrounding any
such statue or monument.

Secrion 404.

DAMAGE TO TREES, ETC. IN CERTAIN CASES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal servitude, and if a male under sixteen
years to be once whipped, who wilfully cuts breaks or otherwise destroys or
damages

§ (@) The whole or any part of any tree sapling shrub or any underwood
growing in any park pleasure ground garden orchard or avenue, or in any
ground adjoining or belonging to any dwellinghouse, the amount of the injury
done exceeding the sum of one pound; or

| () The whole or any part of any such thing as last aforesaid growing in
any other place than last aforesaid, the amount of the injury done exceeding
the sum of five pounds; or

(¢} Any plant root fruit or vegetable production growing in any garden
orchard nursery ground hothouse greenhouse or comservatory, having been
" previously summarily convicted of any such offence.

Secrion 405.

DPAMAGE TO TREES, ETC. IN OTHER CASES.

Every one shall be guilty of an indictable offence, and shall be lable upon
conviction thereof to two years’ imprisonment with hard labour, and if a male
under sixteen years to be once whipped, who cuts breaks or otherwise destroys
or damages the whole or any part of any tree sapling- or shrub, or any

*24 & 25 Viet. . 97,
8. 87,
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underwood wheresoever the same may be growing, the injury done being to
the value of one shilling at least, and the offender having been twice summarily
convicted of any such offence.

Secrion 408,

GENERAL PROVIBION A8 TO MISCHIEF.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, and if a male
under sixteen years to be once whipped, who commits upon any real or per-
sonal property whatever, whether of a public or private nature, any wilful
damage injury or spoil to the value of five pounds, which is not punishable
either on indictment or on summary conviction by any Act in force at the time
when such offence is committed ; '

Every such offender shall be liable to five years' penal servitude if the
offence is committed at night.

Section 407,

* MAKING AND POSSESSING GUNPOWDER, ETC. FOR UNLAWFUL PURPOSES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who knowingly
has in his possession, or makes or manufactures any gunpowder or any
explosive substance, or other dangerous or noxious machine engine instrument
or thing, with intent thereby or by means thereof to commit, or for the
purpose of enabling any other person to commtt, any indictable offence.

Secrron 408.

ARREHT WITHOUT WARRANT.

Every one found committing any offence under this Part of this Act may
be arrested without warrant.

PART XXXV,
FRAUDULENT DEBTORS.

Secrion 409,

'I" FRAUDULENT DEALINGS WITH PROPERTY.

Every one shall be guilty of an indictable offence, and shall be liable upon
convietion thereof to one year's imprisonment with hard labour, who, with
intent to defraud his creditors or any of them,

(«) Makes or cause to be made any gift delivery or transfer of or any
charge on his property ; or

b) Conceals or removes any partof his property since or within two months
before the date of any unsatisfied judgment or order for payment of money
obtained against him.

Secrion 410.

IABSCONDING FROM ENGLAND IN CONTEMPLATION OF BANERUPTCY.

Every one shall be guiléy of an indietable offence, and shall be liable upon
conviction thereof to two years’ imprigonment with hard labour, who quits
England and takes with him, or attempts or makes preparation for quitting
England and for taking with him, any part of his property to the amount of
twenty pounds or upwards, which ought by law to be divided amongst his
creditors, after having been adjudged a bankrupt, or baving had his affairs
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liquidated by arrangement after the presentation of a bankruptey petition
against him, or the commencement of his liquidation, or within four months
before such presentation or commencement, unless the jury is satisfied that
he had no intent to defraud.

Secrron 411.

* ABSCONDING FROM IRELAND.

Every one shall be guilty of an indictable offence, and shall be liable on
conviction thereof to two years’ imprisonment with hard labour, who, having
been adjudged a bankrupt or having presented a petition for arrangement
in pursuance of the Irish Bankrupt and Insolvent Act, 1857, as amended
by the Bankruptey (Ireland) Amendment Act, 1872, after such adjudication
or presentation respectively, or within four months before such adjudication
or presentation respectively, quit Ireland and takes with him, or makes
preparation for guitting Ireland and for taking with him, any part of his
property to the amount of twenty pounds or upwards which ought by law to
be divided amongst his creditors, unless the jury is satisfted that he had no
intent to defrand.

Secrion 412,

t PUNISHMENT OF FRAUDULENT DEBTORS IN ENGLAND.

Every person adjudged bankrupt, and every person whose affairs ave
liquidated by arrangement under the law relating to bankruptey for the time
being, shall be guilty .of an indictable offence, and shall be liable upon con-
viction thereof to two years’ imprisonment with hard Jabour:

(2) If he does not, to the best of his knowledge and belief, fully and truly
discover to the trustee administering his estate for the benefit of his creditors
all his property, real and personal, and how, and to whom, and for what
consideration, and when he disposed of any part thereof, except such part as
has been disposed of in the ordinary way of his trade (if any), or laid out
in the ordinary expense of his family, unless the jury is satisfied that he
had no intent to defraud ;

(b) If he does not deliver up to such trustee, or as he directs, all such part
of his real and personal property as is in his custody or under his control,
and which he is required by law to deliver up, unless the jury is satisfied that
he had no intent to defraud;

(¢) If he does not deliver up to guch trustee, or as he directs, all books,
documents, papers, and writings in his custody or under his control relating
to his property or affairs, unless the jury is satisfied that he had no intent to
defraud ; .

(d) If after the presentation of a bankruptey petition against him, or the
commencement of the liquidation, or within four months next before such
presentation or commencement, he conceals any part of his property to the
value of ten pounds or upwards, or conceals any debt due to or from him,
unless the jury is satisfied that he had no intent to defraud ; :

(¢) If after the presentation of a bankruptey petition against him, or the
commencement of the ligmdation, or within four months next before such pre-
sentation or commencement, he fraudulently removes any part of his property
of the value of ten pounds or upwards;

(f) If he makes any material omission in any statement relating to his
affairs, unless the jury is satisfied that he had no intent to defraud ;

(¢) If, knowing or believing that a false debt has been proved by any
person under the bankruptey or liquidation, he fails for the period of 2
- month to inform such trustee as aforesaid thereot ;

(k) If after the presentation of a bankruptcy petition against him, or the
commencement of the liquidation, he prevents the production of any book,
document, paper, or writing affecting or relating to his property or affairs,
unless the jury is satisfied that he had no intent to conceal the state of
his affairs or to defeat the law;

(i) It after the presentation of a bankruptcy petition against him, or
the commencement of the liquidation, or within four months next before such
presentation or commencement, he conceals, destroys, mutilates, or falsifies, or

M 601, '
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is privy to the concealment; destruction, mutilation, or falsification of any
book or document affecting or relating to his property or affairs, unless the
jury is satisfied that he had no intention to conceal the state of his affairs
or to defeat the law;

(5) If after the presentation of a bankruptey petition against him or
commencement of the liquidation, or within four months next before such
presentation or commencement, he makes or is privy to the making of any
false entry in any book or document affecting or relating to his property or

-affairs, unless the jury is satisfled that he had no intent to conceal the state

of his affairs or to defeat the law; .

(ky If after the presentation of a bankruptcy petition against him or the
commencement of the liquidation, or within four months next before such
presentation or commencement, he fraudulently parts with, alters, or makes
any omission, or is privy to the fraudulently parting with, altering, or making
any omission, in any document affecting or relating to his property or affairs ;

() If after the presentation of a bankruptey petition against him or the
commencement of the liquidation, or at any meeting of his creditors within
four months next before such presentation or commencement, he attempts to
account for any part of his property by fictitious losses or expenses ;

(m) Tf within four months next before the presentation of a bankruptcy
petition- against him or the commencement of the ligmidation, he, by any
false representation or other fraud, has obtained any property on credit, and
has not paid for the same;

(v} If within four months next before the presentation of a bankruptcy
petition against him or the commencement of the liqmidation, he, being a
trader, obtains, under the false pretence of carrying on business and dealing
in the ordinary way in his trade, any property on credit, and has not paid
for the same, unless the jury is satisfied that he had no intent to defraud

(0) If within fonr months next before the presentation of a bankruptcy
petition against him or the commencement of the liquidation, he, being a
trader, pawns, pledges, or disposes of, otherwise than in the ordinary way
of his trade, any property which he has obtained on credit and has not paid
for, unless the jury is satisfied that he had no intent to defraud ;

(p) If he is guilty of any false representation or other frand for the purpose
of obtaining the consent of his creditors or any of them to any agreement
with reference to his affairs, or his bankruptey or liquidation.

Secron 418.

¥ PUNISHMENT OF FRAUDULENT DEBTORS IN IRELAND.

Every person adjudged bankrupt, and every person who shall have presented
a petition for an arrangement with his creditors, in pursuance of * The Irish
Bankrupt and Insolvent Act, 1857,” as amended by the “ Bankruptey (Ireland)
Amendment Act, 1872, shall in each of the cases following be guilty of an
indictable offence, and shall be liable on conviction thereof to two years’
imprigonment with hard labour:

(@) If he does not, to the best of his knowledge and belief, fully and truly
discover to the Court of Bankruptey in Ireland, or to the official or ereditors’
assignee or assignees of his estate and effects, or to such person or persons
as the court shall from time to time direct, or to the trustees or trustee (if
any) adminigtering his estate for the benefit of his ereditors, «ll his property,
veal and personal, and how and to whom and for what consideration, and
when he disposed of any part thereof, except such part as has been disposed
of in the ordinary way of his trade (if any), or laid out in the ordinary
expensg of his family, unless the jury is satisfied that he had no intent to
defraud :

{(6) If he does not deliver up to the said assignees or t0 the said trustees or
trustee (if any), or as they or he or the court shall direct, all such part of his
real and personal property as is in his custody or under his control, and
which he is required by law to deliver up, unless the jury is gatisfied that
he had no intent to defraud : '

(¢) If ho does not deliver up to the said assignees or to said trustees or
trustee (if any), or as they or the court shall direct, all books, documents,
papers, and writings in his custody or under his control relating to his
property or affairs, unless the jury is satisfied that be had no intent to defraud :
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(d) If after the presentation of a bankruptey petition by or against him,
or after the presentation of a petition for arrangement by him, or within four
months next before such presentation respectively, he conceals any part of
his property to the value of ten pounds or upwards, or conceals any debt due
to or from him, unless the jury is satisfied that he had no intent to defraud :

(e) If after the presentation of a bankruptey petition by or against him,
or after the presentation of a petition for arrangement by him, or within four
months next before such presentation respectively, he fraudulently removes
any part of his property of the value of ten pounds or upwards :

(f) If he makes any material omission in any statement relating to his
affairs, unless the jury is satisfied that he had no intent to defraud:

(g) If, knowing or believing that a false debt has been proved by any person
under the bankruptey or arrangement, he fail for the period of a month to
inform the said assignees or one of them, or such trustees or trustee (if any)
thereof :

(&) If after the presentation of a bankruptcy petition by or agamnst him, or
after the presentation of a petition for arrangement by him, he preveunts the
production of any book, document, paper, or writing affecting or relating to
his property or affairs, unless the jury is satisfied that he had no intent to
concea) the state of his affairs or to defeat the law.

(2) If after the presentation of a bankruptey petition against or by him, or
after the presentation of a petition for an arrangement by him, or within four
months next before such presentation respectively, he conceals, destroys,
mutilates, or falsifies, or ig privy to the concealment, destruction, mutilation,
or falsification of any book or document affecting or relating to his property
or affairg, unless the jury is satisfied that he had no intent to conceal the state
of hig affairs or to defeat the law.

(j) If after the presentation of bankruptey petition against or by him, or
after the presentation of a petition for arrangement by him, or within four
months next before such presentation respectively, he makes or is privy to
the making of any false entry in any book or document affecting or relating
to his property or affairs, unless the jury is satisfied that he had no intent to
conceal the state of his affairs or to defeat the law :

(k) Tt after the presentation of a bankruptey petition against or by him, or
aftor the presentation of a petition for arrangement by him, or within four
months next before such presentation respectively, he fraudulently parts with,
alters, or makes any omission, or i8 privy to the fraudulently parting with,
altering, or making any omission, m any document affecting or relating to his
property or affairs:

() If after the presentation of a bankruptey petition against or by Inm, or
after the presentation of a petition for arrangement by him, or at any meeting
of hig creditors within fonr months next before such presentation respectively,
he attempts to account for any part of hig property by fictitious losses or
CXpenses :

(m) 1f within four months next before tho presentation of & bankruptey
petition againgt or by him, or next before the presentation of a petition for
arrangement by him, he, by any ftalsc representation or other feand, has
obtaincd any property on eredit and has not paid for the same:

() If within four months next before the prosentation of a hunkruptey
petition against or by him, or next hefore the presentation of a petition for
arrangement by him, he, being a trader, obtains, nuder the false pretence
of carrying on business and dealing in the ovdinary way of his trade, any
property on credit and has not paid for the sumne, unless the jury is satisfied
that he had no intent to defraud :

(p) If within four months next beforc the presentation of a bankruptey
. petition against or by lim, or noxt before the presentation of o petition for
arrangement by him, he, being a trader, pawns, pledges, or disposes of other-
wise than in the ordinary way of his trade any property which hic has obtained
" ou credit and hag not paid for, unless the jury is satisfied that had no intent
to defraud :

(p) If he is guilty of any false ropresentation or other fraud for the
purpose of obtaining the consent of his creditors or any of them to any
agreement with refevence to his affairs or his bankruptey or arrangeuent.
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Secrion 414,

* FALSE CLAIM ON BANKRUPT'S ESTATE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to one year’s imprisonment with hard labour, whot in any
bankruptey or liquidation by arrangement or composition with creditors in
pursuance of the Bankruptoy Act, 1869, or “ The Irish Bankrupt and Insolvent
Act, 1857, as amended by “ The Bankruptoy (Ireland) Amendment Act,
1872,” wilfully and with intent to defraud makes any false claim, or any
proof, declaration, or statement of account which is untrue in any material
particular. '

Every one convicted of any offence under this part of this Act, after
having been previously convicted of the same or any other offence under this
part of the Act, shall be liable on such subsequent conviction to five years’
penal servitude.

PART XXXVI. -

THREATS, CONSPIRACIES, ATTEMPTS, & TO COMMIT
OFFENCES.

1 Srcrion 415.

THREATS TO MURDER OR DO GRIEVOUS BODILY HARM.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to fourteen years’ penal servitude, and if a male under
sixteen to be once whipped, who without lawful excuse (the proof whereof
shall lie on him) sends, delivers, utters, or directly or indirectly causes to be
received, knowing the contents thereof, any letter, document, or writing
containing threats to kill or murder or do grievous bodily harm to any

ersom.
P Every one charged with any offence under this section shall be bailable
at discretion.

Secrion 416.

§ THREATS TO BURN, ETC.

Every one shall be guilty of an indictable offence, and shall be linble upon
conviction thereof to fourteen years' penal servitude, and if a male under
sixteen years to be once whipped, who, without lawful excuse {the proof
whereof ghall lie upos him) knowing the contents thereof, sends delivers
utters or directly or indirectly causes to be received any letter or writing
threatening to burn or destroy any building, or any rick or stack, or standing
crop of grain hay or straw or other vegetable produce, or any ship or vessel,
or to kill maim or wound any cattle.

Every one charged with any offence under thig section shall be bailable at
discretion.

Sgcrion 417.

|| THREATENING ACTS BY NIGHT.
Fvery one shall be guilty of an indictable offence, and shall upon conviction

thereof be liable to five years’ penal servitude, anc if a male under sixteen
years to be once whipped, who with intent to intimidate or annoy any person
by night breaks or injures or threatens to break or injure any dwelling-house,
or by the discharge of firearms or otherwise alarms or attempts to alarm any

person in any dwelling-house.

Sgorion 418.

THREATENING ACTS.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years' imprisonment with hard labour, who with



CRIMINAL GODE BILL COMMISSION :—THE DRAFT CODE. 157

Intent to intimidate or annoy any person breaks or injures or threatens to
break or injure any dwelling-house, or by the discharge of firearms or other-
wise alarms or attempts to alarm any person in any dwelling-house.

Secrron 419,

CONBPIRING TO COMMIT INDICTABLE OFFENCES PUNISHABLE WITH PENAL SERVITUDE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to five years’ penal gervitude, who in any case not herein-
before provided for conspires with any person to commit any indictable
offence punishable with penal servitude, or to do anything in any part of the
world which if done in England or Ireland would be an offence punishable
with penal servitude. :

Secrron 420.

CONSPIRING TO COMMIT OTHER OFFENCE.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who conspires
with any person to commit any indictable offence not punishable with penal
gervitude, or to do anything In any part of the world which if done in
Englam&l or Ireland would be an indictable offence not punishable with penal
servitude.

Secrion 421,

* CONSPYRING TO PREVENT COLLECTION OF BATES OR TAXES.

Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thersof to two years’ imprisonment with hard labour, who conspires
with any other person by force and intimidation to prevent the collection of
any rates or taxes the levying and collection of which is anthorizsed by law.

Nothing in this Act contained shall prevent any person from being indicted
and punished under the provisions of “ The Conspiracy and Protection of
Property Act, 1875,” for any agreement or combination to do or procure to
be done anything made punishable on summary conviction by that Act.

Section 429,

ATTEMPTING OR INCITING TO COMMIT AN OFFENCE PUNINHABLE WITH PENAL SERVITUDE.

Every one shall be guilty of an indictable offence, and shall be lable upon
conviction thereof to two years’ imprisonment with hard labour, who attempts
in any case not hereinbefore by this Act provided for to commit any indict-
able offence punishable with penal servitude, or who incites or attempts to
ineite any person to commit any such offence.

Secrion 423,

ATTEMPTING OR INCITING TO COMMIT OTHER OFFENCE.

Every one who attempts to commit or incites or attempts to incite any
person to commit any offence under this Act, not punishable with penal
servitude, in any case where no express provision is made by this Act for the
punishment of such attempt, shall be guilty of an indictable offence, and shall
be liable upon conviction thereof to imprisonment for a term equal to one
half of the longest term to which a person committing the olfence attempted
to be committed may be sentenced under this Act (with or without hard
labour as the case may be).

Secrion 424,

ATTEMPTING OB INCITING TO COMMIT OTHER STATUTORY OFFENCES.

Every one shall be gnilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment, who atterpts to commit any
indictable offence under any statute for the time being in forece and not
_inconsistent herewith, or incites or attempts to incite any person to commit
any such offence.

¥ 27 Geo. 8, c 15
(Ivish Act).
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Secrion 4205,

ACCESSORIES AFTER THE FACT TO OFFENCES PUNISHABLE WITH PENAL SERVITUDE.
Every one shall be guilty of an indictable offence, and shall be liable upon
conviction thereof to two years’ imprisonment with hard labour, who in any
case where no express provision is made by this Act for the punishment of an
accessory, is accesgory after the fact to any offence under this Act punishable
with penal servitude.

Section 426,

ACCEBSORIER AFTER THE FACT TO OTHER OFFENCES.

Every one who is accessory after the fact to any offence undoer this Aet
not punishable with penal servitude, in any case where no express provisicn
is made by this Act for the punishment of such accessory, shall be guilty of
an indictable offence, and shall be liable upon conviction thereof to imprison-
ment for a term equal to one half of the longest term to which a person
committing the offence to which he is accessory may be sentenced under this
Act (with or without hard labour as the case may be). ‘

TITLE VII.

PROCEDURE.*

PART XXXVII.
GENERAL PROVISIONS.

Secrion 427,

INTERPRETATICN OF TERMS.

The following words and expressions are used in the senses hereinafter
declared unless a different intention appears from the context:

“The Lord Chancellor” means, as regards all matters relating to England,
the Lord Chancellor of England, and, as regards all matters rclating to
Ireland, the Lord Chancellor of Ireland. :

“ The Court of Appeal” means the Court of Appeal in Criminal Cases,
constituted as hereinafter mentioned for England or Ireland as the case may
be.

“The High Court” means, as regards all matters relating to England, the
High Court of Justice in England, and, as regards all matters relating to
Ireland, the High Court of Justice in Ireland; and in like manner the names
and titles of all Courts Divisions of Courts Judges and officers shall meuu,
as regards matters relating to England, the Courts Division Judges and
officers in Hngland designated by such names and titles, and, as regards
matters relating to Ireland, the Courts Divisions Judges and officers in
Treland designated by such names and titles.

“Justice ” includes all justices of the peace.

“The Attorney General” means the Attorney General for England or
Ireland, as the case may be. All the powers given to and to be exercised by
the Attorney General under this Act may, when the office of Attorney (teneral
18 vacant, be exercised by the Solicitor General for England or Ireland as the
case may be. .

“ Crown solicitor ” includes any solicitor or other person for the time being
appointed or authorised to prosecute, or who prosecutes for indictable offences
for or on behalf of the Attorney Geeneral of Ireland in Courte of Oyer and
Terminer or Gaol Delivery in or for any county riding county of a city
county of a town or place in Ireland, and in cases of prosecutions in the
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Queen’s Bench Division of the High Court in Ireland, the Crown and
Treasury Solicitor of Ireland.

“ Sessional Crown solicitor ” includes any solicitor or person for the time
being appointed or authorised to prosecute indictable offences for or on behalf
of the Attorney Gteneral of Ireland at quarter sessions in or for any county
riding county of a city county of a town or place in Ireland. '

" % Prosecutor” ineludes, in reference to Ireland, the Crown Solicitor and the
Sessional Crown zolicitor.

“ Next sittings” means in relation to any Court of Oyer and Terminer and
Gaol Delivery the next Court of the same character held in and for the
same county division or riding.

The “ police constables ” mentioned and referred to in this Title of this
Act are and shall be deemed to be, in England all commissioners assistant
commissioners superintendents inspectors sergeants officers chief constables
and constables of any Police force appointed under any Act for the time being
in force; and in Ireland, the Inspector General Deputy Inspector General
Assistant Inspector General county inspectors sub-inspectors head constables
constables acting constables and sub-constables of the Royal Irish Con-
stabulary Force,* and the Chief Commisgioner Assistant Commissioner chief
superintendents superintendents inspectors acting inspectors sergeants acting
sergeants and constables of the Police force of the District of Dublin
metropolis.

Seorion 428..

T POWER TO MAKE RULES,

The Lord Chancellor, the Lord Chief Justice, the Lord Chief Justice of the
Common Pleas, the Lord Chief Baron of the Exchequer, and four other judges
cach being a judge of the Queen’s Bench Common Pleas or Exchequer Division
of the High Court chosen at the commencement of each year by all the judges
of the Queen’s Bench Common Pleas and Exchequer Divisions, may at any
time and from time to time make such rules for regulating practice pleading
and procedure under this Act in England or Ireland as the case may be, a3
may be found necessary, and may from time to time alter or annul any rules
so made.

The judges so chosen shall continue to exercise their powers till their
successors are appointed.

Such rules shall come into force upon their publication in the London or
Dublin Gazette as the case may be, or on such day subsequent to such publication
as by the sald rules may be appointed in that behalf, and shall be laid before
Parliament{ within forty days of such publication if Parliament is then
sitting, and if not, within forty days after the commencement of the then
next ensuing session. If an address is presented to Her Majesty by either
House of Parliament within the next subsequent forty days on which the
said House has sat, praying that any rule so made may be annulled, Her
Majesty or the Lord Lieutenant, as the case may be, may thereupon by Order
in Council annul the same.

Until such rules are made and so far as they do not extend, the existing
practice pleading and procedure in England and Ireland respectively shall
remain and be in force so far as they are not altered by or inconsistent with
the provisions of this Act. '

Secrion 429,

MATTERS EXCEPTED FROM THIS TITLE.

Nothing herein contained relating to pleading or procedure zhall apply to
_or affect any information or indietment for anything declared by Section 152
of this Act not to be a criminal offence, but all such indictments or infor-
mations may be preferred or filed as if this Act had not been passed.

Szerion 430,

CIVIL REMEDY NOT SUSPENDED THOUGH ACT 1S A CRIMINAL OFFENCE.
§After the commencement of this Act no civil remedy for any act or
omission shall be suspended by reason that such act or omission amounts
to a criminal offence.

* 29 & 30 Vict, ¢. 108,

t See 38 & 39 Vict. e,
77, & 25, and the Report,
p. 31,

I 38 & 39 Viet. ¢. 77,
8. 25,

§ See Wells ». Abraham,
L.R. 7. Q.B. 854.; Os-
borne v Gillett, L.R. 8,
Ex, 88.
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Section 4.31.

ABOLITION OF DISTINCTION BETWEEN FELONY AND MISDEMEANOUR.

After the commencement of this Act the distinetion between felony and
migdemeanour shall be abolished, and proceedings in respect of all indictable
offences (except so far as they are herein varied in respect of treason) shall
be conducted in the same manner: Provided that every disqualification which
now attaches to a conviction for felony shall attach after the commencement
of this Act to a conviction for any offence involving dishonesty: Provided
also, that everyone committing after the commencement of this Act any
offence which by any statute remaining for the time being in force is made
felony shall be liable to be arrested in the same manner as if this Act had

" not been passed: and every person lawfully making any such arrest without

* 2] Car, 2.¢. 2. and 21
& 22 G, 3. . 11. (Irish).

f Thiz ir » rubstitute
for 5 & 6 Viet. ¢. 35, in
England, and modifies to
some extent the law in
foree in Ireland., Sece the
Report, p. 31,

warrant shall be within all the provisions of this Act relating to persons
lawfully making arrests without warrant.

Provided also, that when any sentence is passed on a convietion for an
offence committed after this Act comes into operation, which offence if com-
mitted before the Act came into operation would have been’'a felony, all the
consequences other than such disqualification as aforesaid which by any statute
still remaining unrepealed are attached to a sentence passed upon a conviction
for felony shall attach to such sentence as if such offence was still a felony.

Provided also, that any enactment not hereby repealed which has reference
to offences designated as felonies or misdemeanours shall be deemed to apply
to the same offences as they would have applied-to if this Act had not passed,

Secrion 432,

¥ PROVISION AS TO HABEAS CORPUS ACTE,

If any one is committed for any indictable offence plainly and specially
expressed in the warrant of commitment to be one which under this Act s
bailable at discretion, such person shall for all the purposes of the Acts made
and passed in the thirty-first year of the reign of His late Majesty King
Charles the Second, chapter two, and of the Act made and passed in the
session of the Parliament of Ireland holden in the twenty-first and twenty-
second year of His late Majesty King George the Third, chapter eleven, re-
spectively, be treated as a person who stands commutted for felony plainly and
specially expressed in the warrant of commitment.

Secrion 4383.

ARREST WITHOUT WARRANT.

No one shall he liable to be arrested without warrant for any offence under
this Act except in the cases in this Act expressly provided for.

Secrion 434,

+ JURISDICTION OF THE COURTS OF QUARTER SESSIONS.

Courts of Quarter ;Sessions shall have jurisdiction to try the following
offences under this Act; that is to say,

Any offence under the following sections of Part IV * Unlawful assem-
blies,” viz., Section 86 (Unlawful assembly), Section 87 (Riot), Section 91
(Riotous damage), Section 96 (Affray), Section 97 (Challenge to fight duel),
and Section 98 (Prize fight) ; .

Any offence under Section 118 (Duty to assist peace officer) or under
Section 143 (Disturbing public worship) ;

Any offence under Part XTII ¢ Offences against morality,” except offences
under Section 144 (Unnatural offences) and Section 147 (Publishing and
exhibiting obscene matter) ; .

" Auny offence under Part XTIV “ Nuisances ” ;

Any offence under Part XVIIL “ Bodily injury and acts causing danger
to the person,” not punishable by penal servitude for life;

Any offence under Part XIX *“ Agsaults ™ ; '

Any offence under Section 222 (Stealing children under fourteen) ;

3
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Any offence under Part XXII * Offences by parents guardians and masters
against those in their charge”;

" Any offence under Part XXV < Theft, &c.” not punishable with penal
servitude for life, except offences under Section 274 (Criminal breach of trust)
and Section 279 (Night poaching});

Any offence under the following sections of Part XXVI “Frand,” viz.,
Sectton 282 (Falsifying accounts), Section 284 (Conspiring to defraud)
Section 285 (Cheating at play), and Section 286 (Pretending to practise
witcheraft) ;

Any offence under the following sections of Part XXVII ¢ Robbery and
extortion,” viz., Section 289 (Robbery punishable with penal servitude for
life), provided that no court of quarter sessions shall sentence any offender
thereunder to be flogged or to more than fourteen years’ penal servitude ;
Section 292 (Robbery), Section 293 (Assault with intent to rob);

Any offence under Part XXVIII “ Burglary and housebreaking,” provided
that no such Court shall gentence any person to more than fourteen years’
penal servitude for burglary ;

Any offence under Part XXIX * Receiving ”;

_Any offence under Part XXXIII “ Offences relating to the coin,” except
offences punighable with penal servitude for life;

Any offence under Part XXXIV ¢ Mischief,” except offences under
Section 382 (Arson), Section 383 (Attempting to set fire to buildings),
Section 384 (Setting fire to crops), Section 383 (Attempting to set fire to
crops), or Section 387 {(Attempting to damage buildings or ships by gun-
powder}, and except offences punishable with penal servitude for life ;

Any offence under Part XXXV ¢ Fraudulent debtors " ;

Any offence under Part XXXVT “ Threats, conspiracies, attempts, &e.”

except any conspiracy other than a conspiracy to commit an indictable
offence, and except any conspiracy to commit any offence which offence
such court would not have had jurisdiction to try if it had been
actually committed ; and
except the offence of being accessory after the fact to any offence which
such court has not jurisdiction to try; and
cxcept any attempt to commit any offence under Part VII ¢ Unlawful
oaths, &ec.,” or \
Part VIII “ Piracy,” or under Section 111 {Judicial corruption),
Section 112 (Ministerial corruption), or Section 113 (Official cor-
ruption), or under Part X * Misleading justice,” or under Section 141
(Blasphemous libel}, or Section 142 (Assaulting minister of religion),
or under Section 217 (Bigamy), Section 218 (Abduction), Section 219
(Abduction}), or Section 221 (Abduction of girl under gixteen).

Save as aforesaid a Court of Quarter Sessions shall not have jurisdiction
to try any offences under this Act: Provided that nothing herein contained
shall take away the jurisdiction of any Court of Quarter Sessionz in England
or Ireland to try any offence which the said courts have jurisdietion to try
under any other statute for the time being in force.

PART XXXVIIL
COMPELLING APPEARANCE OF ACCUSED BEFORE JUSTICE.

Secrtion 435.

WHEN JUSTICE MAY COMPEL APPEARANCE.

* Every justice may issue a warrant or summons ag hereinafter mentioned ; _1114%1125 “?"*‘:t - 3
to compel the attendance of an accused person before him, for the purpose of (Treland) and 12 & 13
* preliminary inquiry in any of the following cases; that is to say, _ Viet. ¢. 69, s. 1 (Dublin).

(a) If such person is accused of having committed in any place whatever
an indictable offence triable in England or Ireland, and is or 18 suspected to
be within the limits over which such justice has jurisdiction, or resides or is
guspected to reside within such limits :- 17 G 4, ¢ 64, s 18,

: ; 3 9 (r. 4, ¢. 34: (lrelsnd.)
(b)hj'ﬁif such person, wherever he may he, is accused of having committed Thoto Acts are ot prosons

limited to counties.



* 24 & 25 Vict. ¢ 96,
s, 96,

+ 14 & 15 Vict. c. 93,
8 7. compare 11 & 12
Vict. c. 42, &8, 5, 6; 12
& 13 Viet. ¢ 65, 33, §
und 6 (Ireland, Dublin
District).

1 Adapted from 33
Yiet. c. 9, 8. 13.
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an indictable offence within such limits, or on or within five hundred yards
of the boundary thereof, or upon any journey during any part of which he
has passed through such limits : : o

(6) ¥ If such person is alleged to have anywhere unlawfully received
property which was unlawfully obtained within such limits.

Srcrion 436.

WHERE JUSTICE MAY ACT.

+ A justice may act as such in any matter cognizable by him under this
Act, although he may at the time be out of the limits of the jurisdiction
within which such matter arose, and in an adjoining place: Provided he 1s
also a justice for such adjoining place.

A justice for any county. rding, or division may in like manner act
ag such in any matter cognizable by him under this Act, although he
may at the time be in any city town or place being a county of itself
situated within or adjoining to such county riding or division, whether he
is a justice of such county of a city town or place, or not; but nothing
herein contained shall extend to empower any justice for any county, riding,
or division, not being also a justice for any such county of a city town or
place, or any person acting under him, to act or intermeddle in any matter
arising within such county of a city town or place. ‘

In Ireland the Inspector General or the Deputy Inspector General or any
Assistant Inspector é’encral of the Royal Irish Constabulary Force, being a
justice for any county in Ireland, may act as such wherever in Ireland he
may happen to be at the time, ‘

Whenever any townland in Ireland belonging to one county is included in
any Petty Sessions District of an adjoining county, any justice having juris-
diction in such Petty Sessions Distriet shall have the like jurisdiction in
such townland, although he may not be a justice of the county to which such
townland belongs.

Any committal to any prison of such last-mentioned county or any other
magisterial act donce by any such justice in any case in which the offence is
committed in such townland shall have the like foree and effect as if such
justice was also a justice of such last-mentioned county.

And all police constables apprehending any person whom they lawfully
may and ought to apprechend by virtue of their office or otherwise in auy
county or place may lawfully convoy such person before any jnstice for
such county or place whilst such justice is in such adjoining county or
such county of a city, town or place as aforesaid; and such constablos are
hereby authorised and required in all cases to act in all things as if
such justice were within the county or place for which he so acts. '

Secrion 437,

POWER OF JUSTICE TO INQUIRE INT(Q SUSFECTED OFFENCE.

1 Every justice who has reason to believe that any indictable offence
has been committed within the limits of his jurisdiction for which under
this Act the offender might bo arrested without warrant, or that there is
reasonable ground for inquiring whether such an indietable offence has heen
committed within those lLimits, or in either case that there iz reascnable
ground for inquiring by whom such snspected offence has been committed,
may (whether any particular person is charged or not) summon to the
police court or office, or to the place where the Petty Sessions for the district
in which such offence is suspected to have been committed are usually held,
any person within his jurisdiction whom he hag reason to believe to be
capable of giving material evidence concerning such offence, and may examine
such person on oath concerning such offence, and if he sees cause, bind
such person by recognizance to appear and give evidence if called upon
by any justice of the peace or Court of Oyer and Terminer or Quarter
Sessions at any time within the three months then next ensuing, unless
such person can show some reasonable excuse to the contrary.

In case any person so summoned neglects to appear, or refuses without

lawful excuse to take such cath, or, having taken such oath, to answer
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such questions concerning the said offence as may then be put to him, or
to enter into such recognizance as aforesaid, he may be dealt with in the
fame manner a8 a Witness may be dealt with under this Act who neglects
or refuses to attend or give evidence, or to be bound by recognizance so
to do after being served with a summons for that purpose.

Every such summons under this section may be in the form B (1) in the first
schedule hereto, or to the like effect. ' '

Every such recognizance may be in the form C (3) in the first schedule
hersto, or to the like effect.

Secrion 438,

* SEARCH WARRANT.

Any justice who i satisfled upon oath that there is reasonable ground for
believing that there is in any building ship carriage box receptacle or place

anything upon or in respect of which any indictable offence has been or is
suspected to have been committed for which under this Aect the offender may
he arrested without warrant; or .
. anything which there is reasonable ground for beheving will afford evidence
as to the commission of any such offence; or :

anything which there 18 reasomable ground to believe is intended to be
used for the purpose of committing any indictable offence against the person
for which under thig Act the offender may be arrested without warrant: may
at any time issue a warrant under his hand authorising some police constable
named therein to search such building ship carriage box receptacle or place
for any such thing, and to seize and carry it before the {justice issuing the
warrant, or some other justice, to be by him dealt with according to law. '

+Every search warrant shall be executed between the hours of six in the
morning and nine at night, provided that the justice in his discretion may by
the warrant authorise the police constable to execute it at any hour.

Every search warrant may bein the form D (4) in the first schedule hereto,
or to the like effect. .

‘When any such thing is seized and brought before such justice, he may
detain it, taking reasonable care to preserve it till the conclusion of the
investigation ; and, if any one is committed for trial, he may order it further
to be detained for the purpose of evidence on the trial. If no one is com-
mitted, the justice shall direct such thing to be restored to the person from
whom it wasg taken, except in the cases next hereinafter mentioned, unless
he is authorised or required by law to dispose of it otherwise.

1If under any such warrant there is brought before any justice any forged
bank note, bank note-paper, instrument or other thing, the possession whereof
in the absence of lawful excuse is an indictable offence under any provision of
this Act, the court to which any such person is committed for trial, or if
there is no commitment for trial, such justice, may cause guch thing to be
~ defaeed or destroyed.

§ If under any such warrant there is brought before any justice any
counterfeit coin or other thing the possession of which with knowledge of
its nature and without lawful excuse is an indictable offence under any pro-
vision of Part XXXIIT of this Act, every such thing shall be delivered up to
the officers of Her Majesty’s Mint or to the solicitor of Her Majesty’s
Treasury, or to any person authorised by them respectively to receive the
same, ag soon a8 it has been produced in evidence, or as soon as 1t appears
that it will not be required to be so produced.

|| If the thing to be searched for is gunpowder or any other explosive or
dangerous' or noxious substance or thing, the person making the search shall
have the same powers and protections as are given by any Act of Parlimment
- in force for the time being to any person lawfully authorised to search for any
such thing, and the things themselves shall be disposed of in the same manner
~ ag directed by any such Act.

Secrion 4.89.

CORONER'S INQUISITION,

Hvery coroner before whom an inguisition of murder or manslaughter is
found, whether charging any person or not, shall as soon as conveniently

*
25

Adapted from 24 &
Viet. ¢ 96, a. 103,

c. 94,8 463 ¢ 99,8 27;

e 1

00, s. 65,

t 24 & 25 Viet, ¢ 100
8. 65, is confined to the
daytime; ¢. 99, 8 27,
oxtends expressly to day
and night. The other
sections are general.

¥ 24 & 23 Viet. c. 986,
4. 46.

§ 24 & 25 Viet. ¢, 99,
8, 27,

|
8. 06

24 & 25 Viet. . 100,
5.



* 11 & 12 Viet. ¢. 42,
8,1; 14 & 15 Vict. . 23,
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i See 14 & 15 Viel.
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may be send such inquisition, together with all depositions taken before him,
to the clerk of the justices for the Petty Sessional Division or the clerk of the -
Petty Sessions Distriet in which such inquest is held; and such clerk shall
lay such inquisition and all such depositions before some justice or justices
having jurisdiction in the matter, and such justico or justices may then
proceed to an inquiry. If the coroner issues a warrant for the apprehension
of the person against whom the inquisition is found, it shall be a warrant
to take such person before some such justice.

Seorion 44.0.

INFORMATION.

* Upon any complaint or information given to a justice that an indictable
offence has been committed by any person whose attendance he has power
to compel, such justice shall hear and consider the allegations of the com-
plainant, and if such justice is of opinion that a case for so doing is made
out, he shall issue a summons or warrant as the case may be in the manner
hereinafter mentioned; and such justice shall not refuse to issue such
summons or warrant only because the alleged offence is one for which ad
offender may be arrested without warrant.

Secrion 441,
CONTENTS OF SUMMONS. SERVICE OF SUMMONS.

+The justice may issue a summons although there is not any information
in writing or upon oath. ' _

The summions shall be directed to the accused, and shall require him to
appear at a time and place to be therein mentioned, Such summons may
be in the form B (2) given in the first schedule hereto, or to the like effect.
No summons shall be signed 1n blank.

{ Bvery such summons shall be served by a police constable upon the
person to whom it ig directed, either by delivering it to him personaily,
or if such person cannot conveniently be met with, by leaving it for him at
his last or most usual place of abode with some inmate thereof apparently
not under sixteen years of age.

Such summeons if issued in England may be served anywhere in England,
and if issued in Ireland may be served anywhere in Ireland.

The person by whom the summons is served as aforesaid shall under
ordinary circumstances attend at the time and place specified therein for the
appearance of the accused, in order if necessary to prove the service:
Provided that any justice before whom the accused person ought to appear
may in his discretion receive proof of such service by affidavit, which affidavit
may be made before any justice. Every justice is hereby authorsed to take
such affidavit.

Secrion 442,

WARRANT FOR APPREHENSION IN FIRST INSTANCE.

§ If there is a complaint or information in writing and on oath, the justice
may issue a warrant for the apprehension of the accused person.

Every complaint or information may be in the form A (1) in the first
schedule hereto, or to the like effect.

The warrant may be in the form B (3) given in the first schedule hereto,
or to the like effect. No such warrant shall be signed in blank.

Every such warrant shall be under the hand of the justice issuing the
same, and may be directed, in England or Ireland as the case may be, either
to any police constable by name, or to such police constable and all other
police constables in England or Ireland, as the case may be, or generally to all
police constables in England or Ireland as the case may be.

Every such warrant may be executed by any police constable named
therein, or by any one of the police constables to whom 1t 18 directed.

The warrant shall state shortly the offence for which it is issued, and
shall name or otherwise describe the offender, and it shall order the police
constable or police constables to whom it is directed to apprehend the
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offender, and bring him before the justice or justices issuing the warrant,
or before some other justice or justices to answer to the charge contained in
‘the said information, and to be further dealt with according to law. It shall
not be necessary to make such warrant returnable at any particular time, but
the same shall remain in force until it is executed.

The fact that a summons has been issued shall not prevent any justice
from issuing such warrant at any time before or after the time mentioned
in the summons for the appearance of the accused; and where the service
of the summons has been proved and the accused does not appear, or when it
appears that the summons cannot he served, the warrant may issue.

The justice who would have heard the charge if the person summoned
had appeared, may issue the warrant either upon information in writing
and on oath taken before himself or upon information in writing and on
oath taken before another justice either before or after the summons was
issued.

No such warrant shall issue without an information in writing and on
oath,

Secron 44.3,

WHERE WARRANT MAY BE EXECUTED.

* Bvery warrant issued in England may be executed by arresting the
accused wherever he is found in England, and every warrant issued in Ireland
may be executed by arresting the accused wherever he is found in Treland,
and no indorsement or backing of any such warrant shall be necessary.

FWarrants issued in England when the accused is found in Ireland, and:

warrants issued in Ireland when the accused is found in England, and
warrants issued in England or Ireland when the accused is found in Scotland
or in the Isle of Man or in the Channel Islands, and warrants issued in
Scotland or the Isle of Man or the Channel Islands when the accused is
found in England or Ireland, shall be backed executed and dealt with as
heretofore. .

1 Every such warrant may be issued and executed on a Sunday.

The provisions of this and the last preceding section shall apply to every
warrant and to the apprehension of every person whether accused or no

under any warrant the issning of which is authorised by any provision of
this Act.

Secrioy 444,
DISPOSAL OF PERSON APPREHENDED ON WARRANT.

When any person is arrested upon a warrant he shall be brought as soon
a8 18 practicable before some justice, and such justice shall either proceed
with the preliminary inquiry or postpone such inquiry to a future time, in
which latter case he shall either commnit the acoused person to prison or admit
him to bail or permit him to be at large on his own recognizance aceording to
the provisions hereinafter contained.

PART XXXIX.
PROCEDURE ON APPEARANCE OF ACCUSED.

Secrion 44.5.

. IRREGULARITY IN SUMMONS WARRANT SERVICE OR ARREST.

§No irregularity or defect in the substance or form of the warrant, and no
-variance between the charge contained in the warrant and the charge con-
tained in the information, or between either and the evidence adduced on the
part of the prosecution at the preliminary inquiry shall affect the validity of
any proceeding at or subsequent to the hearing.
When any person accused of any indictable offence is before a justice,
whether voluntarily or upon summons, or after being apprehended with or

A
B.

* 11 & 12 Viet. ¢. 42,
10;14 & 15 Vicl. ¢, 93,
11, :

t 11 & 12 Viet. c. 42,

88, 12-14; 14 & 15 Viet.
e. 93, ss. 27-29,

H,

i 11 & 12 Viet. c, 42,

§ 11 & 12 Vict, e, 42,
1,
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without warrant, or while in custody for the same or any other offence, the
preliminary inquiry may be held notwithstanding any irregularity illegality
defect or error in the summons or warrant, or the issuing service or execution
of the same, and notwithstanding the want of any information on oath, and
notwithstanding any defect in the information, or any irregularity or illegality
in the arrest or custody of the accused person: Provided thst it shall be
Jawful for such justice, if he thinks that the ends of justice require it, to
adjourn the hearing of the case at the request of the accused to some future
day, and in the meantime to remand the accused or admit him to bail:
Provided also that upon such adjournment the accused person shall not be
committed to prison unless before his committal an information in writing
and upon oath has been taken. -

Section 446,

OFFENCE COMMIITED OUT OF JURISDICTION.

* 11 & 12 Vict. . 42, * The prelimina inquiry may be held either by one justice or by more
&22; 14 & 15 Viet.. 93, justices than one: Provided that if the accused person is brought before any
15 @) justice charged with an offence committed out of the limita of the jurisdiction
of such justice, such justice may, after hearing hboth sides, order the accused
at any stage of the inquiry to be taken by a police constable before some
justice having jurisdiction in the place where the offence was committed.
The justice so ordering shall give a warrant for that purpose to a police
constable, which may be in the form D (2) in the first schedule hereto, or to
the like effect, and ghall deliver to such police constable the information,
depositions, and recognizances if any taken under the provsiions of this Act,
to be delivered to the justice before whom the accused person is to be taken,
and such depositions and recognizances shall be treated to all intents as if
they had been taken by the last-mentioned justice.

Secrion 447,

PROCURING ATTENDANCE OF WITNESSES.

t 11 & 12 Viet.c. 42, T If it appears to any justice by whom a preliminary inquiry is held or to
5.16; 14 & 15 Vict. ¢. 98, he held that any person being or residing within his jurisdiction is likely to
s 13. - give material evidence either for the prosecution or for the aceused, the justice

may issue a summons under his hand to such person, requiring such person
to, appear before him at a time and place mentioned therein to give evidence
respecting the charge, and to bring with him any documents which may be
in hig power or control.

Such summons may be in the form B (2) in the first schedule hereto, or to
the like effect. y

Secrion 44.8,

S8ERVICE OF EUMMONE FOR WITNESS.

1 11 &12 Viet. ¢. 42,  1Every such summons shall be served by a police constable upon the person
2’136 3 ﬁf §1351 \‘T?:tt.': gg’ to whom it is directed either personally or, if such person canmot conveniently
s 11, provides for the P met with and if he resides within the jurisdiction of the justice issuing the
serviee of summonses in summons, by leaving it for him at his last or most usual place of abode with
some cases in the adjoin- some inmate thereof apparently not under sixteen years of age.

g county. If the person arrested resides in the jurisdiction of the justice issuing the
summons, but is out of that jurisdiction, the summons, if issued in England,
may be served upon him personally anywhere in England, or if issued in
Ireland may be served upon him personally anywhere in Ireland. If the
person sumimoned resides out of the jurisdiction of the justice issuing the
summons the summons must be served on him personally within the jurisdic-
tion of the justice issuing it.

SECTION 449.

+

WARRANT FOR WITNESE AFTER SUMMONS. ,
§ 11 &12Viet. c. 42, §If any one to whom such last-mentioned summons is directed does not
S 105128 15 Vict.c. 93, appear at the time and place appointed thereby, and no just excuse is offered
P for such nonappearance, then (after proof upon oath that such summons has
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been personally served as aforesaid, or that the person to whom the summons vision in the existing law
is directed is keeping out of the way to avoid service) the justice before whom o7 tendering s witness
such person oughs to have appeared, being satisfied by proof on oath that he his expenses.
is likely to give material evidence, may issue a warrant under his hand to
bring such person at a time and place to be therein mentioned before him or
any other justice in order to testify as aforesaid. ‘
The warrant may be in. the form B (3) in the first schedule hereto, or
to the like effect. Such warrant if issued in England may be executed in
a}:‘lyi p?rt of England, and if issued in Ireland may be executed in any part
of Ireland.

Seemon 450,

WARRANT FOR WITNESS IN FIRAT INSTANCE.

If the justice is satisfied by evidence upon oath that any person within
his jurisdiction likely to give material evidence either for the prosecution or
for the accused will not attend to give evidence without being compelled so to
do, then instead of issming a summons he may issue a warrant in the first
instance. Such warrant may be in the form B (3) in the first schedule
hereto, or to the like effect. Such warrant if issued in England may be
executed anywhere in England, and if issued in Ireland may be executed
anywhere 1n Ireland,

No warrant for the apprehension of any witness, either after summons or
in the first instance, shall be issued until there is an information in writing
and on oath.

Secrion 451,

CROWN OFFICE BUBPENA.

If any person not resident within the jurigdiction is lkely to give material
evideneo cither for the prosecution or for the accused, and will not voluntarily
appear for the purpose of being examined, a subpmna may be issued from
the Crown Office of the Queen’s Bench Division of the High Court to compel
the appearance of such witness.

SECTION 452.

WITNESS REFUBING TO BE EXAMINED,

* Whenever any person appearing either in obedience to a summons or * 13 & 14 Viet. c. 93,
subpeena, or by virtue of a warrant, or being present and being verbally - 13. 5. 5§ & 6, substi-
. Lo . p . tuted for 11 & 12 Viet,
required by the justice to give evidence, refuses to be sworn, or having been 5 /¢
sworn, refuses to answer such questions as are put to him, or refuses or ~
neglects to produce any documents whiech he is required to produce, or
refuses to sign his depositions without in any such case offering any just
excuse for such refusal, such justice may adjourn the proceedings for any
eriod not exceeding eight clear days, and may in the meantime by warrant
in form D (1) in the first schedule hereto, or to the like effect, commit the
person so refusing to gaol, unless he sooner consents to do what is required
of him. If such person upon being brought up upon such adjourned hearing,
again refuses to do what is so required of him, such justice, if he sees fit,
may again adjourn the proceedings, and commit him for the like period, and
50 again from time to time until such person consents to do what is required
of him.
Nothing herein contained shall prevent such justice from sending any such
case for trial, or otherwise disposing of the same in the meantime, according
to any other sufficient evidence taken by him.

Secrion 453,

DISCRETIONARY POWERS OF THE JUSTICE.
A justice holding the preliminary inquiry may in his diseretion o
(¢} Permit or refuse permission to the prosecutor his counsel or solicitor
to address him in support of the charge, either by way of opening or summing
up the case, or by way of reply upon any evidence which may be produced
by the person accused ; : '
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(b) Receive further evidence on the part of the prosecutor, after hearing
any evidence given on behalf of the accused; .

(¢) * Adjourn the hearing of the matter from time to time and change the
place of hearing, if from the absence of witnesses, the inability of a witness
who ig ill to attend at the place where the justice usually sits, or from any
other reasonable cause, it appears desirable to do so, and may remand the
accused if required; Provided that no such remand shall be for more than
eight clear days, the day following that on which the remand is made being
counted as the first day ;

(d) + Order that no person other than the accused hiz counsel and solicitor
shall have access to or remain in the room or building in which the inquiry
i8 held {which shall not be deemed an open court), if it appears to him that
the ends of justice will be best answered by so doing:

(6) Regulate the course of the inguiry in any way which may appear to
him desirable, and which is not inconsistent with the provisions of this Act.

Section 454,

IEVIDENCE ON PRELIMINARY INQUIRY..

When the accused is before a justice holding a preliminary inquiry, such
justice shall take the evidence of the witnesses called on the part of tho
prosecution.

The evidence of the said witnesses shall be given upon oath and in the
presence of the accused; and the accused his counsel or solicitor shall be
entitled to cross-examine them. ' )

The evidence of every such witness shall be taken down in writing in the
form of a deposition, which may be in the form A (2) in the schedule
hereto, or to the like effect. _

Such deposition shall, at some time before the accused is called on for
his defence, be read over to and signed by the witness and the justice, the §
accused the witness and the justice being all present together at the time of
such reading and gigning. -

The signature of the justice may either be at the end of the deposition of
each witness, or at the end of several or of all the depositions in such a form
a8 to show that the signature is meant to authenticate each separate
deposition.

Every. justice holding a preliminary inquiry is hereby required to canse
the depbsitions to: be written in a legible hand and on one side only of
each gheet of paper on which they are written. .

Secrion 455,

[| EVIDENCE TO BE READ TO THE ACCUSED.

After the examination of the witnesses produced on the part of the pro-
secutor has been completed, and "after the depositions have been signed

as aforesaid, the justice, unless he discharges the accused person, shall

& This is all the caution
used in Ireland, and is all
that we think necessary.

ask him whether he wishes the depositions to be read again, and unless
the accused dispenses therewith, shall read or cause them to be read again.
When the depositions have been again read or the reading dispensed with,
the accused shall be addressed by the justice in these words, or to the like
effect :

“ Having heard the evidence, do you wish to say anything in answer to
the charge? You are not bound to say anything, but whatever you do
say will be taken down in writing and may be given in evidence against
you at your trial.”q

‘Whatever the accused then says in answer thereto shall be taken down in
writing in the form A (3) in the first schedule hereto, or to the like effect,
and shall be signed by the justice and kept with the depositions of the
witnesses and dealt with as hereinafter mentioned. '

Sectron 4586.

EVIDENCE FOR THE DEFENCE.

After the proceedings required by the last section are completed, the
accused shall be agked if he wishes to call any witnesses, Every witness called
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by the accused who testifies to any fact relevant to the case shall be heard,
‘and his deposition shall be taken and gigned in the same manner as the
depositions of the witnesses for the prosecution.

Secrion 457,

¥ DISCHARGE GF ACCURED.

When all the witnesses on the part of the prosecution and the accused
have been heard, the justice shall, if upon the whole of the evidence he is of
opinion that no sufficient case is made out to put the accused upon his
trial, discharge him; and in such case any recognizances taken in respect
of the charge shall become void, unless some person is bound over to
prosecute under the provisions next hereinafter contained.

Secrion 458.

PERSON PREFERRING CHARGE MAY HAVE HIMSBELF BOUNR OVER TO PROSBECUTE.

If the justice discharges the accused, and the person preferring the charge
desires to prefer an indictment respecting the said charge, he may require
the justice to bind him over to prefer and prosecute such an indictment,
and thereupon the justice shall take his recognizance to prefer and pro-
secute an indictment against the accused before the Court to which such
accused would have been committed for trial if the justice had committed
him, which court the justice shall name in the recognizance, and the justice
shall deal with the recognizance information and depositions in the same
Wagr as if he had committed the accused for trial. ;

“ Such recognizance may be in the form C (2} in the first schedule hereto,
or to the like effect.

If the prosecutor so bound over at his own request does not prefer and
prosecute such an indictment, or if the grand jury do not find a true bill, or
1f the accused is not convicted upon the indictment so preferred, the pro-
secutor shall, if the Court bhefore which the indictment was to be preferred
or tried 8o direct, pay to the accused person his costs, including the costs
of his appearance on the preliminary inquiry.

The Court before which the indictment is to be preferred or tried or a
~ judge of the High Court may in its or his discretion order that the prosecutor
shall not be permitted to prefer any such indictment until he has given security
for such costs to the satisfaction of the Court before which the indictment is
to be tried or of a judge of the High Court. '

The prosecutor shall not, by reason of his being so bound over as aforesaid,
be allowed to prefer such hll of indictment at any other Court or sitting
than that at which he is so bound over to prefer it.

Secrion 459.

COMMITTAL OF ACCUSED FOR TRIAL.

If a justice holding a preliminary inquiry thinks that the evidence is
sufficient to put the accused on his trial, he shall commit him for trial to the
next practicable sittings of some Court to be named in the warrant of com-
mitment, which may be in the form E in the first schedule hereto, or to the
like effect.

Such Court must be either & Court of Oyer and Terminer or Gaol Delivery,
or a Court of Quarter Sessions.

Secrion 460,

({OMMITTALS TO BE TO COURT FOR DISTRICT WHERE OFFENCE COMMIUTED.

A justice committing for trial shall send any person accused of having
committed an offence in one or more districts for trial before a Court of Oyer
and Terminer or Gacl Delivery, or a Court of Quarter Sessions for the district
or one of the districts within which such offence was committed, and may
commit any person accused of having committed an offence on the high seas
or abroad for trial to a Court for any district: Provided that such justice
may for the convenience of withesses or other special reasons to be stated in
the warrant of commitment, commit any accused person for trial to any Court

M 601.
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Viet. ¢, 93, 5. 15 (1),
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he thinks fit, subject to the power of removal herein-after given: Provided also
that no justice in England shall commit any accused person for trial to any
Court out of England, nor shall any justice in Ireland commit any accused
person for trial to any Court out of ﬂ'eland.

No one shall be committed for trial to a Court of Oyer and Terminer or
Gaol Delivery for any county of a city or town corporate within which Her
Majesty has not been pleased to direct a commission of Oyer and Terminer or
Gaol Delivery to be executed within one year then last past, but every person
who would otherwise be committed thereto shall be committed for trial to the
next Court of Oyer and Terminer or Gaol Delivery for the next adjoining
county, unless he is committed to some other Court under the provisions
herein contained. '

Secrion 461,

DISCRETION OF COMMITTING JUSTICE A3 TO CASES TRIABLE AT QUARTER SESSIONH.

A justice may commit to a Court of Oyer and Terminer or Gaol Delivery
any accused person whom he would otherwise commit to a Court of (Juarter
Sesmons, if he thinks it proper to do so having reference to the evidence and
the magnitude or peculiar character of the case or the local excitement con-
nected with it, or the difficulty of investigating it or of obtaining an impartial
trial at such Sessions. '

The Court of Quarter Sessions to which any accused person is committed
for trial shall have power at any time before trial to transfer him for trial to
the next Court of Oyer and Terminer or Gaol Delivery, if for any such reason
as aforesaid the case appears proper to be so transferred. _

When such power is exercised, all persons who are under recognizance to
appear for any purpose connected with such case before the Court of Quarter
Sessions shall if necessary be again bound over to appear for the same purpose
before the Court in which the trial is to be had; and the recognizances
depositions and other documents, including the indictment if found, shall be
transmitted to the officer of the Court before which the trial is to take place.

Secrion 462,

* OPY OF DEPOSITIONS.

Every one who has been committed for trial, whether he is bailed or not,
shall be entitled at any time before the trial to have copies of the depositions
and of his own statement if any from the officer who has custody thereof, on
payment of a reasonable sum not exceeding three halfpence for each folio of
ninety words.

Secrion 463.

BINDING OVER TO PROSECUTE AND GIVE EVIDENCE.

+ When any one is committed for trial, the justice holding the preliminary
inquiry shall bind over to prosecute some person willing to be 80 bound, and
bind over every witness for the prosecution whose deposition has been taken,
and every witness for the defence, whose evidence in his opinion is material,
to give evidence at the court before which the accused is to be indicted,

Every recognizance so entered into shall specify the name and surname of
the person entering into it, his occupation or profession if any, the place of his
residence, and the name and number if any of any street in which it may be,
and whether he is owner or tenant thereof or a lodger therein.

Such recognizance may be either at the foot of the deposition or separate
therefrom, and may be in the form C (1} orin the form C (2) in the first
schedule hereto a® the cage may be, or to the like effect, and shall be
acknowledged by the person entering into the same, and be subscribed by the
justice or one of the justices before whom it is acknowledged.}

Every such recognizance shall bind the person entering into it to prosecute
or give evidence (both or either as the case may be), not only before the Court
to which the accused i8 eommitted by the justice, but before any Court before
which the trial may by competent authority be directed to be had.
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All such recognizances and all other recognizances taken under this Act
shall be liable to be estreated in the same manner as any forfeited recognizance
“to appear is now by law liable to be estreated by the Court before which the
principal party thereto was bound to appear.

Secrion 464,

WITNERS REFUSBING TO BE BOUND OVER.

* Any witness who refuses to enter into or acknowledge any such recog- » |1 & 12 Vict. c. 42
nizance as aforesaid may be committed by the justice holding the inquiry by s.20.; 14 & 15 Viet. e. 93,
a warrant in the form H (2) in the first schedule hereto, or to the like effect, s. 13 {6).
to the prison for the place where the trial is to be had, there to be kept until
after the trial, or until the witness enters into such a recoghizance as aforesaid
before a justice of the peace having jurisdiction in the place where the prison
is situated : Provided that if the accused is afterwards discharged, any justice
having such jurigdiction may order any such witness to be discharged by an
Oéder which may be in the form D (3) in the said schedule, or to the like
eftect,

Secrrony 486.

+ TRANSMISSION OF DOCUMENTS. 11 & 12 Viet o. 42,

The following documents shall as soon as may be after the committal of % 205 21 & 22 Vicr.
the accused be transmitted to the officer of the Court to which the accused is 100, 5. 8 (3).
committed for trial, that is to say, the information if any, the depositions of
the witnesses, the exhibits thereto, the statement of the accused, and all
recognizances entered into, and also any depositions taken before a coroner, 1f
any such have been sent to the justice. :

When any order changing the place of trial is made, the person obtaining
it shall serve it, or an office copy of it, upon the person then in possession of
the said documents, who shall thereupon transmit them and the indictment, if
found, to the officer of the court before which the trial is to take place.

The provisions of the | Petty Sessions (Ireland) Act, 1851, section 19, and 414 & 15 Vicet, ¢. 03
the § Petty Sessions Clerk (Ireland) Act, 1858, section 8, sub-section 3, shall ¢ 9) g 92 Vi, ¢ ‘10'0
apply to the transmission and disposal in Ireland of such documents as B
aforesaid.

Sccrion 466,

TAKING DEPOSITION OF WITNESS AFTER COMMITTAL.| | Seo 30 & 81 Viet

After any one has been committed for trial for any indictable offence, proof c. 35, s. 6.
upon oath may be given either by the prosecutor or the accused, that any
person who has not been examined as a witness is able to give evidence
tending to prove either the guilt or the innocence of the accused.

Such proof shall be givon before the justice by whom the accused was
committed or some other justice acting within the same limits : Provided that
if the person intended to be examined 1s prevented by illness or any other such
cause from appearing, such proof may be given before a justice for the place
in which the person intended to be examined then is.

In any case the justice before whom such proof is given shall take it in the
form of a deposition as hereinbefore provided. The justice, if satisfied by the
proof that it is for the interests of justice that the examination should take
place shall appoint a timo and place for the examination of the person
intended to be examined, and if such person is able to attend, the justice shall
have the same powers for compelling his attendance ag are herein provided
for compelling the attendance of witnesses at the preliminary inquiry.

The person making the application shall give notice to the accused, ov the
prosecutor, as the case may be, and in Ireland to the Crown Solicitor or
~ sessional Crown solicitor, of the time and place at which the examination is to
take place. The notice shall be in writing and may be in the form E in the
first schedule hereto, or to the like effect.

The person giving the notice must, if required, tender to the person to
whom it is given reasonable travelling expenses to the place where the
evidence is to be taken: Provided that if tho application is made by the
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prosecutor and if the accused is in prison, the justice by whom the prisoner
was committed or any justice attending at the prigon in which he is confined -
may, by an order in writing under hig hand, direct the governor of the prison
having the custody of the accused person to convey him or cause him to be
conveyed to the place where the examination is to be taken for the purpose of
being present when it is taken and to take him back to prison afterwards.
The expenses of such conveyance shall be paid out of the funds applicable to
the expenses of the conveyance of any prisoner taken from that prison before
a justice for examination. : :

At the time and place appointed, the justice shall take the deposition of the
person to be examined in the same way in which other depositions are taken,
and all the provisions herein- contained relating to the signing and reading
over of depositions and to their admissibility in evidence shall apply to every
such deposttion : Provided that if the party against whom such deposition is
to be read meglects to attend at the time when it is taken after receiving due
notice thereof, such deposition shall be admissible in evidence against him,
although it was taken and signed in his absence: Provided also, that if the
prosecutor or the accused person does not himself attend at the taking of the
deposition, but causes his counsel or solicitor to attend, such counsel or
golicitor shall be entitled to cross-examine the witness.

Depositions taken under this section may be in the form A (2)in the first
schedule hereto or to the like effect, and every such deposition shall be trans-
mitted to the proper officer of the Court before which the accused is to
be tried, and shall be treated in all respects in the same way as and shall be
considered as being for all purposes a deposition taken upon the preliminary
inguiry. ' .

Secrion 467,

* BAIL,

Every one charged with or committed for trial for any offence under this
Act as to which no provision as to bail i8 made in this Act shall be bailable as
of right at any stage of the proceedings, whether he has been committed to
prison or not, upon providing sureties sufficient in the opinion of the justice
to secure his appearance, or upon his own recognizance if the justice thinks
fit. In case which are by this Act bailable at discretion, bail shall at any
stage of the proceedings be allowed or refused at the diseretion of the justice.

Whenever the preliminary inquiry is for any reason adjourned or inter-
rupted, the justice holding it instead of remanding the accused to prison, shall
or may a8 the case may be, admit him to bail on condition of his appearing
at the time to which the inquiry is adjourned or at an earlier day if so
required.,

The recognizances to be taken when an accused person is bailed or allowed
to be at large on his own recognizance may be in tho forms C (1) in the
schedule hereto, or to the like effect.

If an accused person who has appeared and has been admitted to bail
(either on the recognizance of sureties or on his own recognizance) to appear
at any adjournment fails to appear according to the condition of such
recognizance, the justice before whom he ought to have appeared may
issue a warrant for his apprehension, whether there has been any information
in writing and on oath or not.

Every such warrant may be in the form B (4) in the first schedule hereto,
or to the like effect.

4

Secrion 4.68.

POWER OF HIGH COURT TO BAIL.

The Queen’s Bench Division of the High Court or any judge thereof, or any
judge of the High Court transacting civil businesg in Chambers for that
division, may order any person to be admitted to bail, and such bail may, if
the order so directs, be taken before a justice.

Secron 469,

{ WHERE ACCUSED AFTFR BEING BAILED IS ABOUT TO ABSCOND.
Whenever any person charged with any indictable offence has been bailed

in manner aforesaid, it shall be lawful for the justice by whom he hag been
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bailed, or for any other justice, if he sees fit, upon the application of the
surety or of either of the sureties of such person, and upon information
‘being made in writing and on oath by such surety, or by some person on
hig behalf, that there is reagon to believe that the person so bailed is about
to abscond for the purpose of evading justice, to issue his warrant for the
arrest of the person so bailed, and afterwards, upon being satisfied that the
ends of justice would otherwise be defeated, to commit such person, when so
arrested, to gaol, until his trial, or until he produces another sufficient surety
or other sufficient sureties, as the case may be, in like manner as before.

Secriox 470.

COMMITTING ACCUSED TO PRISON FOR BAFE (USTODY PENDING INQUIRY.

Any accused person who is not admitted to bail shall be committed for
safe custody to prison or as the case may require.

If the justice postpones the preliminary inquiry and remands the aceused
for more than three days, such remand shall be by warrant which may be
in the form D (1) in the first schedule hersto, or to the like effect. If
such remand is for a period not exceeding three clear days, the justice may,
if he thinks fit, give a verbal order * to the police constable who has the
accused in custody, or to any other police constable, to continue to keep the
accused in his custody, and bring him before the justice at the time appointed
for continuing the inquiry.

The justice may, whilst the accused is under remand and before the
expiration of the period for which he has been remanded, order the accused
to be brought before him, and the gaoler or officer in whose custody he then
is shall obey the order, or if the accused is on bail the justice may summon
him to appear at an earlier day than that to which he was remanded. If such
summons is not obeyed a warrant may be issued to enforce attendance, which
may be in the form B (3) in the schedule, and may be executed like any other
warrant, : '

Seerron 471.
CONVEYING ACCUSED TO PRISON AFTER COMMITTAL FOR TRIAL.

If the accused is committed for trial, the police constable to whom the
warrant of commitment is directed shall convey him to the prison mentioned
in such warrant, and shall there deliver him together with such warrant
to the governor of such prison, who shall thereupon give such police con-
stable a receipt for the accused, which may be in the form F in the first
schedule hereto, or to the like effect, and which + shall set forth the condition
in which such accused person was when he was delivered into the custody
of such governor. '

It shall not be necessary to address any warrant of committal under this
or any other section of this Act to the governor of the prison, but upon
delivery of any such warrant to such governor by the person charged with the
execution thereof, such governor shall receive and detain the person named
therein (or detain him if already in his custody) for such period and for
guch purpose as the warrant directs. In cases of adjournments or remands
the governor shall bring the said person at the time and place fixed by the
warrant for that purpose before such justices as are there. o

The provigions of this section shall apply to every person who is committed
to prison under any provision of this Act,

Secrion 472.

I BAIL OF ACCUSED AFTER COMMITTAL.

If any accused person entitled to be admitted to bail, or if any accused
person whom the justice has power to bail, and who in his opinion ought
to be bailed, is committed to prison only because he does not at the time of
his committal for trial procure sufficient sureties for appearing to take his
trial, the justice shall write on the back of the warrant of commitment a cer-

¥ 11 & 12 Vict, e. 21,
5, 42,

t 11 & 12 Vict. ¢. 42,
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tificate in the form H (1) or H (2) in the first schedule hereto, or to the like

effect, of his consent to the accused being bailed, and shall state the amount . -

of bail which ought to be required. Any justice of the peace attending or
being at the prison in which such accused person is confined shall, upon the
production of such certificate, admit him to bail accordingly, and shall order
him to be discharged by a warrant of deliverance, which may be in the
form D (3) in the first schedule hereto, or to the like effect.

The justice holding the preliminary inquiry shall, if vequired, make and
sign one or more duplicate copies of the certificate hereinbefore mentioned ;
and upon the production of any such duplicate to any justice, such justice
may within his jurisdiction take the recognizance of one or more sureties in
conformity therewith, and shall thereupon transmit the recognizance to the
clerk of the justices of the petty sessional division or petty sessions clerk of the
district in which the accused person was committed. When the recognizances
of all the sureties required have been received, the committing justice or
some other justice for the same place, petty sessional division, or petty
sessions district, shall issue his warrant of deliverance to the governor of
the prison, which may be in the .form D (8) in the. first schedule hereto,
requiring him to take the recognizance of the accused person and to discharge
him, and such governor is hereby authorised to take such recognizance and
he shall forthwith do so and shall discharge the accused, unless he is detained
for some other cause. :

Rrcrion 473.
* WHEN DEPOSIPIONS MAY BE GIVEN IN EVIDENCE.

If a witness who gave evidence before the justice is at the time when his
evidence is required dead or in such a state of health as not to be able to
appear in court, or in such a state of mind as not to be able to testify (although
in either of the last two cases there may be a prospect of his recovery), or if
being a witness for the prosecution he is kept out of the way by the accused,
or if being a witness for the acensed he 1s kept out of the way by the
prosecution, his deposition ma{l be given in evidence either before the
grand jury or at the trial, if the cause of his non-appearance is proved
upon oath before the Court, and if the deposition was taken read and signed
by the witness and justice as hereinbefore provided.

If the deposition purports to have been taken and signed as aforesaid, it
shall be presumed to have been duly taken read and signed, but in all cases
when the deposition is taken before committal it must be proved that the
deposition was taken in the presence of the accused, and that he, hig counsel,
or solicitor had a full qpportunity of cross-examining the witness; or in casos
where the deposition was taken after committal that notice of the examina-
tion was given as herein-before provided to the party against whom the deposi-
tion i8 proposed to boe read.

Evidence may be given of the service of such notice without the production
of the original :

Provided that if it is made to appear to the Court that it is probable that
the witness may within a reasonable time be capable of attending to give
evidence, and that the ends of justice require that the witness should bo
examined personally before the jury, the Court may postpone the trial on such
terms as to bail or otherwise as may seem proper, and it it is first made to
appear as aforesaid after the accused is given in charge to the jury, the
Court may discharge the jury. _

The provisions of Part XXXVIII and Part XXXTX shall supersede all
]érovisions contained in the Indictable Offences Act, 1848,4 and the Petty

essions Ireland Act, 1851, and in all other Acts not hereby repealed which
are repugnant to this Act; but all other provisions contained in any of
such Acts shall remain in force, anything in this Act notwithstanding.
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PART XL.
PLACE AND MODE OF TRIAL.

Section 474,

INFORMATION AND INDIOTMENT IN QUEEN'S BENCH.

After the commencement of this Act an information may be filed by the
Attorney General or by the Master of the Crown Office for any offence not
punishable by death or penal servitude, in like manner as may mnow be
done for misdemeancurs. The existing practice as to the time and mode
of pleading upon informations shall, till altered by rules to be made under
this Act, apply to informations under this Act.

An information filed or indictment found or ordered to be tried before the
Queen’s Bench Division of the High Court shall (if no special order of that
divigion is given) be tried as ecivil cases of that division are now tried.
Such information or indictment may be tried at bar before the Queen’s Bench
Divigion if so ordered. The Attorney General may obtain an order for that
purpose as of right.

Upon a trial at bar the jury shall in England be taken from the county of
Middlesex, and in Ireland from the county of Dublin or the county of the
city of Dublin, as the order of the Queen’s Bench Division may direct. '

Secron 475,

ORDER A8 TO PLACE AND MODE OF TRIAL,

The Queen's Bench Division of the High Court may in any case -after
hearing the parties make an order, on the application either of the prosecutor
or of the accused, that the trial shall be had before such Queen’s Bench
Divigion either at bar or as civil causes are tried, or before any competent
Court gpecified in such order, other than that to which the accused has been
committed for trial, in which case the trial shall be by a jury of the Court
specified in the order.

If the indictment hags not been found when the order is made, the
indictment may, as the order dircets, be found either by the grand jury
of the Court in which the accused is ordered to be tried, or by the grand
jury of the Court to which he has been committed for trial. :

The party at whose instance any such order is made shall forthwith give
notice thereof to every one who has been bound over to give evidence, and
" to every one who has given bail for the appearance of the accused, and
to the person who at the time when the order is made 1s in possession
of the depositions and other documents hereinbefore mentioned relating to
the case. Such notice may be given by serving an office copy of the order on
the person to whom it is to be given.

Whenever any order is made under this section, the Court may give such
direction as to postponing the trial and as to bail and may impose on the
person at whose instance the application is made such terms as to the
payment of costs as it thinks reasonable. :

Any application under this section shall be made upon notice of motion,
and the decision of the Queen’s Bench Division thereon shall be final.

When the Queen’s Bench Division is not sitting, any judge thereof or any
judge of the High Court transacting the civil buginess of that Division at
Chambers may, if he thinks fit, on bearing the parties, postpone the trial
of any case 80 as to enable either party to make an application under this
section.

The Attorney General may as of right obtain an order ex parte for the
trial of any case before the Queen’s Bench Division.

Nothing herein contained shall enable any order to be made for the trial in
Ireland of any person committed for trial in England or for the trial in
England of any person committed for trial in Ireland.
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Secrion 4786.

CHANGING PLACE OF TRIAL ¥ROM COUNTY OF A CITY OR TOWN CORPORATE. .

Any Court of Oyer and Terminer or Gaol Delivery sitting in and for any
county of a city or town, except London, Westminster, and the borough
of Southwark, may direct any indictment found by the grand jury of such.
county to be tried before the Court of Oyer and Terminer or Gaol Delivery
in and for the next adjoining county. :

Every one bound over.to prosecute before a Court of Oyer and Terminer or
Gaol Delivery for a county of a city or a county of a town, may by leave of
that Court prefer the bill of indictment before the Court of Oyer and
Terminer or Gaol Delivery for the next adjoining county, on entering into a
recognizance of forty pounds conditioned to pay the extra costs attending the,
prosecution of such offence in such adjoining county, if the Court before
which the trial is heard is of opinion that he ought to pay the same. The
provisions now in force contained in the Acts passed in the thirty-eighth year
of the reign of his late Majesty King George the Third, chapter fifty-two, and
in the fifty-first year of the same Teign, chapter one hundred, as to England,
and of an Act passed in the sixth year of the reign of his late Majesty King
George the Fourth, chapter fifty-one, as to Ireland, relating to indictments
the trial of which is removed from such counties of cities and counties
of towns under those Acts shall so far as applicable be applied to indictments.
the trials of which are removed nnder this section.

*York shall be considered to be the next adjoining county to Kingston-
upon-Hull, and Northumberiand the next adjoming county to Newcastle-
upon-Tyne and to Berwick-upon-Tweed for the purposes of this section.

Secron 4.77.

SPECIAL JURIES,

The Queen’s Bench Division of the High Court, or when that Division is
not sitting, any judge thereof or any judge of the High Court transacting the
civil business of that division in chambers, may, on the application of either
the prosecutor or the accused, on notice of motion or summons to the other
gide, make an order that any case which 'is to be tried in a Court of Oyer
and Terminer and Gaol Delivery for any county, or in the Central Criminal
Court, be tried by a special jury.

No such order shall be made unless the Court or judge is satisfied that
the application for it is not made vexatiously or for delay, and that it is
expedient for the ends of justice that the trial should take place before a
special jury. The Court or judge may by such order, if it be deemed
necessary, postpone the trial on such terms as seem just.

Such order may be either for a special jury to be struck in the manner
hereinafter provided, or for a jury to be taken from the special jury panel.

Secrion 4.78.

STRIKING SPECIAL JURY.

When the order is made for striking a special jury at the instance of
the prosecutor, one of the terms of the order shall be that the prosecutor
shall pay the reasonable costs and expenses (to be taxed by the proper officer)
of the solicitor employed by the accused to attend for the purpose of striking
the special jury. :

A copy of such order when made shall be served on the sheriff of the county
in which such trial is to take place, or his agent; or, in the case of the Central
Criminal Court, on the Sheriff of Middlesex and the Secondary of London or
their agents, and on the Clerk of the Central Criminal Court; and in both
cases on the Master of the Crown Office; and also, where such order ig
obtained at the instance of the prosecutor, on the accused, and where it is
obtained at the instance of the accused, on the prosecutor or his solicitor.

The Master of the Crown Office shall appoint a time and place for the
nomination of the special jury, which appointment shall be served by the
party obtaining it on all the other parties.
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If the trial is to take place in a Court of Oyer and Terminer and Gaol
Delivery for a county, the sheriff of the county in which the trial is to take
‘place or his agent shall attend before the Master of the Crown Office in
London or Dublin, as the case may be; and all proceedings shall be taken
in England as prescribed in the County Juries Act, 1825, 8. 32, and in Irelond
as prescribed in the Juries Act (Ireland), 1871, s. 39, respectively, for striking
reducing and returning such jury.

If the trial is to take place in the Central Criminal Court, the Sheriff
of Middlesex and the Secondary of London, or their agents, shall attend
before the Master of the Crown Office with the special jury lists of Middlesex
and London, and the Clerk of the Central Criminal Court, or his agent, shall
also attend with the lists of the special jurors for the counties or parts of
counties for the time being within the jurisdiction of the Central Criminal
Court. Such lists shall be made out and transmitted as hereinafter directed.

The numbers of all the special jurors in the lists aforesaid shall be
written on separate pieces of parchment, and all proceedings shall be taken
with those numbers for the purpose of striking a special jury for the trial at
the Central Criminal Court, as hereinbefore directed as to striking a special

jury for the trial at the Court of Oyer and Terminer and Gaol Delivery for a
county.

Secrion 479,

SPECIAL JURY TAKEN FROM SPECIAL JURY PANEL.

Where the order is that the case be tried by a jury to be taken from
the special jury panel, and the trial is to take place at a time and place
- where a special jury panel is returned for the trial of civil causes, the jury
for the trial of the case shall be taken from the jurors whose names are on
. the special jury panel returned for the trial of such civil causes,

When any such order has been made, notice thereof shall be given to the
judge or judges under whose precept such jury panel has been or is to be
issned and to the clerk of assize; and such judge or judges may issue the
precept for returning as many jurors on the panel as they may deem neces-
sary, or if the precept iz already issued, may make an order on the sheriff
to summon such additional number as such judge or judges may think fit;
and the jurors returned under such order shall be added to the special jury
panel.

If the trial is to take place at a time and place where no panel of special
jurors is returned for the trial of civil causes, a precept shall be issued by the
Master of the Crown Office to the sheriff of the county in which the case is to
be tried to return such number of special jurors as the Master of the Crown
Office deems sufficient to be the panel for the trial of special jury cases at
such Court, in like manner as is done for the trial of civil causes under the
precept of the judge or judges, and the sheriff shall obey such precept and the
persons so summoned shall attend as required.

If the case is to be tried at the Central Criminal Court, the Clerk of the
Central Criminal Court shall take by ballot indiscriminately from the lists of
special jurors for Middlesex and London and from the lists of special jurors
within the counties and parts of counties for the time being within the
jurisdiction of the Central Criminal Court the names of such number of
persons as the Master of the Crown Office deems sufficient to be the panel for
the trial of special jury cases at such sessions, and shall return their names to
the Central Criminal Court, and thereupon such precepts as are usual for the
summoning of other jurors in that court shall issue for the purpose of
summoning such persons.

Secrion 480.

MPECIAL JURY LISTS FOR CENTRAL CRIMINAL COURT.‘

The sheriff of every county (other than Middlesex and the City of London)
part of which is within the jurisdiction of the Central Criminal Court shall, at
the time when the jurors’ book for that year is made out, make a list of the
special jurors within such part of such county, and transmit it to the Clerk of
the Central Criminal Court. '

M 60l
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Whenever under any authority given by any statute in force for the time
being any county or part of a county is after the making of the annual jury
book included within the jurisdiction of the Central Criminal Court, the
sheriff of such county shall ag soon as may be make out a list of the special
jurors within such county or part of a county as the case may be, and
transmit it to the Clerk of the Central Criminal Court.

PART XLI.
INDICTMENTS.

Section 481,

HEADING OF INDICTMENT.

Tt shall not be necessary to state in any indictment that the jurors present
upon oath or affirmation.

It shall be sufficient if an indictment begins in the form I (1) given in the
first schedule hereto, or to the like effect.

Any mistake in the heading shall upon bheing discovered be forthwith
amended, and whether amended or not ghall be immaterial.

Secrron 4892,

FORM AND CONTENTS OF COUNTS,

Bvery count of an indictment shall contain and shall he sufficient if it
contains in substance a statement that the accused has committed some
offence therein specified. Such sintement may be made in popular language
without any technical averments or any allegations of matter not essential to
be proved, and may be in the form I (2) in the fivst schedule hereto or to the
like effect.

Such statement may be in the words of the enactment describing the
offence or declaring the matter charged to be an indictable offence, or in any
words sufficient to give the accused notice of the offtnce with which he is
charged.

Every count shall contain so much detail of the circumstances of the
alleged offence as is sufficient to give the accused reasonabJe information as to
the act or omission to be proved against him, and to identify the transaction
referred to : Provided that the absence or insufficiency of such details shall
not vitiate the count, but the Court may order an wmendment or further
particulars, as herein-after mentioned.

A count may refer to any section or sub-section of any statute creating the
offence charged therein, and in estimating the sufficiency of such count the
Court may have regard to such reference.

Every count shall in general apply only to a single trausaction.

Suceox 4-83.
OFFENCES MAY BE CHARGED IN THE ALTERNATIVE,

A count shall not be deemed objectionable on the ground that it charges in
the alternative several different matters acts or omigsions which are stated in
the alternative in the euactment describing any offence or declaring the
matters acts or omissions charged to be an indictable offence, or on the
ground that it is double or multifarions: Provided that the accused may at
any stage of the trial apply to the Court to amend or divide any such count
on the ground that it is so frammed as to embarrass him in his defence. '

The Court, if satisfied that the ends of justice require it, may order any
count to be amended or divided into two or more counts, and on such order
being made, such count shall be so divided or amendsd, and thereupon a
formal commencement may be inserted before each of the counts into which
it is divided.
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Srcrion 484,

CERTAIN OBJECTIONS NOT TO VITIATE COUNTS.

No count shall be deemed objectionable or insufficient on any of the
following grounds; that is to say,

that it does not contain the name of the person injured ; or

that it does not state who ig the owner of any property therein mentioned ;
or

that it charges an intent to defraud without naming or describing the
person whom it was intended to defraud; or '

that it does not set out any document which may be the subject of the
charge; or

that it does not set out the words used where words used are the subject
of the charge; or

that it does not specify the means by which the offence was committed;
or

that it does not name or deseribe with precision any person or thing :

Provided that the Court may, if satisfied that it is necessary for a fair
trial, order that a particular further describing such document words means
person or thing be furnished by the prosecutor.

Seorion 485,

INDICTMENTS FOR LIBEL,

No count for publishing a blasphemous, seditious, obacene, or defamatory
libel, or for selling or exhibiting an obscene book pamphlet newspaper or
other printed or written matter shall be deemed insufficient on the ground
that 1t does not set out the words thereof: Provided that the Court may
order that a particular shall be furnished by the prosecutor stating what
passages in such book pampllet newspaper printing or writing are relied
on in support of the charge.

A count for libel may charge that the matter published was written in
a sense which would make the publishing criminal, specifying that sense
without any prefatory averment showing how that matter was written in
that sense. And on the trial it shall he sufficient to prove that the matter
published wag criminal either with or without such innuendo.

Secriox 4886,

INDICTMENTS FOR PERJURY AND CERTAIN OTHER OFFENCES.

No count charging perjury, the making of a false cath or of a false
statement, or fabricating evidence, or subornation or procuring the commis-
sion of any of these offences, shall be deemed insufficient on the ground
that it does not state the nature of the aunthority of the tribunal before which
the oath or statement was taken or made, or the subject of the inquiry,
or the words used or the evidence fabricated, or on the ground that it does
not expressly negative the truth of the words used: Provided that the Court
may if satisfied that it is necessary for a fair trial order that the prosecutor
shall furnish a particular of what is relied on in support of the charge.

No count which charges any false pretence, or any fraud, or any attempt
or conspiracy by fraudulent means, shall be deemed insufficient because it
does mnot set out in detaill in what the false pretences or the fraud or
fraudulent means consisted: Provided that the Court may if satisfied as
aforesaid order that the prosecutor shall furnish a particular of the above
matters or any of them.

. No provision hercinbefore contained in this Part as to matters which are
not to render any count objectionable or insufficient shall be construed as
restricting or limiting in any way the general provisions of Section 482,

Secrion 4.87.

PARTICULARA.

When any such particular as aforesaid is delivered, a copy shall be given
without charge to the accused or his solicitor. And it shall be entered in the
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Crown Book; and the trial shall proceed in all respects as if the indictment
had been amended in conformity with such particular. _

In determining whether a particular is required or not and whether a
defect in the indictment is material to the substantial justice of the case
or not, the Court may have regard to the depositions.

Seotion 488.

VARIANCES AND AMENDMENTS.

If on the trial of any indictment there appears to be a variance between the
proof and the charge in any count id the indictment, either as found or as
amended or as it would have been if amended in conformity with any such
particular, the Court before which the case is tried, or the Court of Appeal,
may amend the indictment or any count in it or any particular so as to make
it conformable with the proof. If the Court is of opinion that the accused
has not been misled or prejudiced in his defence by such variance, it shall
make such amendment.

If it appears that thereis in the indictment, or in any count in it, an
omission to state or a defective statement of anything requisite to constitute
the offence, or an omission to negative any exception which ounght to have
been negatived, but that the matter omitted s proved by the evidence, the
Court before which the trial takes place, or the Court of Appeal, if of opinion
that the accused has not been misled or prejudiced in his defence by such
omission, shall amend the count by inserting in it the matter omitted.

The trial in either of these cases or the appeal may then proceed in all
respects as if the indictment or count had been originally framed ag amended :
Provided that if the Court is of opinion that the accused has been migled
or prejudiced in his defence by any such variance or omission or defective
statement as aforesaid, but that the effect of such misleading or prejudice
might be removed by adjourning or postponing the trial, the Court may
in its discretion make the amendment and adjourn the trial to a future day
in the same sittingy, or discharge the jury and postpone the trial to the next
sittings of the Court on such terms as it thinks just: Provided also that the
Court of Appeal may, in making such amendment in its discretion, either
affirm the sentence or direct a new trial.

In determining whether the aceused has been misled or prejudiced in his
defence, the Court which has to determine the question shall consider the con-
tents of the depositions, as well as the other circumstances of the case.

Provided that the propriety of making or refusing to make any such
amendment shall be deemed a question of law, and that the decision of the
Court upon it may be reserved for the Court of Appeal, or may be brought
before the Court of Appeal like any other decision on a point of law.

Secrioy 489,

INDICTMENT FOR HIGH TREASON,

Every indictment for high treason or for any offence against Section 79
of this Aect must state overt acts, and no evidence shall be admitted of any
overt act not stated unless it 18 otherwise velevant as tending to prove some
overt act stated.

The power of amending indictments herein contained shall not extend to
authorise the Court to add to the overt acts stated in the indictment.

Srerion 490,

FULL (OFFENCE CHARGED — ATTEMPT PROVED.

When the complete commission of the offence charged is not proved, but
the evidence establishes an attempt to commit the offence, the accused may be
convicted of sach attempt and punished accordingly.

Sromon 491,

ATTEMPT CHARGED—--FULL OFFENCE PROVED.

When an attempt to commit an offence is charged, but the evidence
establishes the commission of the full offence, the accused shall not be
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entitled to be acquitted, but the jury may convict him of the attempt:
. Provided that after a conviction for such attempt the accused shall not be
liable to be tried again for the offence which he was charged with attempting
to commit, : .

Secrion 492,

FULL OFFENCE CHARGED—FART ONLY PROVED.

Every count shall be deemed divisible ; and if the commission of the offence
charged, as described in the enactment creating the offence or as charged
in the count, includes the commission of any other offence, the person accused
may be convicted of any offence 8o included which is proved, although the
whole offence charged is not proved ; or he may be convicted of an attempt
to commit any offence so included :

Provided that on a count charging murder, if the evidence proves man-
slaughter but does not prove murder, the jury may find the accused not guilty
of murder but guilty of manslaughter, but shall not on that count find the
accused guilty of any other offence: Provided also, that upon a count
charging rape, the accused shall not be found guilty of any charge other than
rape or an attempt to commit rape. '

Seerion 493.

JOINDER OF COUNTS AND PROCEEDINGS THEREON.

Any number of counts for any offences whatever may be joined in the same
indictment, and shall be distinguished in the manner shown in the form I (1)
in the first schedule hereto, or to the like effect: Provided that to a count
‘charging murder no count charging any offence other than murder shall be
joined.
: When there are more counts than one in an indictment, each count may be
treated as a separate indictment.
If the Court thinks it conducive to the ends of justice to do so, it may
direct that the accused shall be tried upon any one or more of such counts
separately. Such order may be made either before or in the course of the
trial, and if 1t 1s made i the conrse of the trial the jury shall be discharged
from giving a verdict on the counts on which the trial is not to proeeed.
The counts in the indictment which are not then tried shall be proceeded
upon in all respects as if they had been found in a separate indictment :
Provided that, uniess there be special reasons, no order shall be made
_preventing the trial at the same time of any number of offences involving
dishonesty not exceeding five, alleged to have heen committed within six
months from the first to the last of such offences, whether against the same
person or not. '

If one sentence is passed upon any verdict of guilty on more counts
than one, the sentence shall be good if any of such counts would have
justified the sentence.

Secrion 494,

CHARGE OF TREVIOUS CONVICITION.

* When an indictment contains a count charging the accused with having
been previously convicted, he shall not at the time of his arraignment
be required to plead to it unless he pleads guilty to the rvest of the
indictment, nor shall such count be mentioned to the jury when the accused
ig given in charge to them, nor shall he be tried upon it if he is acquitted
on the other counts; but if he is convicted on any other part of the indict-
ment, he shall be asked whether he has been previously convicted as alleged
or not, and if he says that he has not, or does not say that he has been so
convicted, the jury shall be charged to inquire into the matter as in other
cages

tProvided that, if upon the trial of any person for any such subsequent
offence as aforesaid evidence is given on the part of the accused of his
good character, the prosecutor may in answer thereto prove such previous
conviction, and the jury shall be charged to inquire thereof together with
the other offence to be tried. '
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Secron 495,

WHAT OBJECTIONS MAY BE TAKEN TO AN INDICTMENT, AND WHEN.

After the commencement of this Actno objection to an indietment shall be
taken by way of demurrer, but if an indictment does not state in substance an
indictable offence, or states an offence not triable by the Court before which
the accused is arraigned, the accused may move the Court to quash it, or in
arrest of judgment, as herein provided. '

If such motion is made before the acensed pleads, the Court shall either
quash the indictment or amend it, if it thinks that it ought to be amended.
If the defect in the indictment appears to the Court during the trial, and the
Court does not think fit to amend it, it may in its discretion quash the
mdictment, or leave the objection to be taken in arrest of judgment.

Szemony 496.

HOW PARTIES TO OFFENCES MAY BE INDICTED.

Every one who is a party to any offence within the meaning of Section 71
of this Act may be convicted either upon a count charging him with having
comnmitted that offence or upon a count showing how he became a party to it
within the meaning of that section.

SECTION 497.

ACCESSORIER AFTER THE FACT, AND} RECEIVERS.

Every one charged with being an accessory after the fact to any offence,
or with receiving any property knowing it to have been dishonestly obtained,
may be indicted, whether the principal offender or other party to the offence
or person by whom such property was sc obtained has or has not been
indicted or convicted, or is or is not amenable to justice, and may be indicted
and tried either alone as for a substantive offence or jointly with such principal
or other offender or person by whom such property was dishonestly obtained.

When any property has been dishonestly obtained, any number of receivers
- at different times of such property, or of any part or parts thereof, may be
charged with substantive offences under Section 309 of this Act, and may be
tried together, whether the person by whom the property was so obtained
is or is not indicted with them, or is or is not in custody or amenable to
justice.

Secrion 498.

SPECTAT, PLEASR.

The following special pleas and no others may be pleaded according to the
provisions hereinafter contained; that is to say, a plea of autrefois acquit,
a plea of autrefois convict, a plea of pardon, and such plea in cases of defa-~
matory libel as is herein-after mentioned.

All others grounds of defence may be relied on under the plea of Not

uilty.
¢ Th}; pleas of autrefois acquit, autrefois conviet, and pardon may be pleaded
together, and if pleaded, shall be disposed of before the accused is called on
to plead further; and if every such plea is disposed of against the accused, he
shall be allowed to plead not guilty.

In any plea of autvefois acquit or antrofois conviet it shall be sufficient
for the accused to state that he has been lawfully acquitted or convicted ag
the case may be of the offence charged in the count or counts to which such

plea is pleaded.
Skecrion 499,

EFFECT OF PLEAS OF AUTREFOIS ACQUIT AND CONVICT.

On the trial of an issue on a plea of autrefois acquit or autrefois convict to
any count or counts, if it appear that the matter on which the accused was
given in charge on the former trial is the same in whole or in part as that
on which it is proposed to give him in charge, and that he might on the
former trial, if all proper amendments had been made which might then have
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been made, have been convicted of all the offences of which he mav be
convicted on the count or counts to which such ples iz pleaded, the Court
‘shall give judgment that he be discharged from such count or counts.

If 1t appear that the aceused might on the former trial have been convicted
of any offence of which he might be convicted on the count or counts to
which such plea is pleaded, but that he may be convicted on any such count
or counts of some offence or offences of which he could not have been
convicted on the former trial, the Court shall direct that he shall not be
convicted on any such count or counts of any offence of which he might
have been convicted on the former trial, but that he shall plead over as to the
other offence or offences charged.

Secrion BOO.

TREVIOUS OFFENCE OHARGED WITH AGGRAVATION.

When an indictment charges substantially the same offence as that charged
in the indictment on which the accused was given in charge on a former trial,
but adds a statement of intention or circumstances of aggravation tending
it proved to increase the punishment, the provious acquittal or convietion
shall be a bar to such subsequent indictment. :

A previous conviction or acquittal on an indictment for murder shall be
a bar to a second indictment for the same homicide charging it as man-
slaughter; and a previous conviction or acquittal on an indictment for
manslanghter shall be a bar to a second indictment for the same homicide
charging it as murder,

Tf it appears on the trial of an issuo on a plea of autrefois acquit or

~antrefois convicet to an indictment for murder or manslaughter that the former

trial was for an offence against the person now alleged to have been killed,
and the death of such person is now alleged to have been caused by the
offence previously charged, but that the death happened after the trial on
which the accused was acquitted or convicted as the case may be, then if
it appear that on the first trial the accused wight if convicted have been
sentenced to penal servitude, the Court shall direct that the accused be
discharged from the indictment before it. If it does not so appear, the Court
shall direct that he plead over, :

Suorion HO1.
DEPOSITIONS AND JUDGE'S NOYES ON FORMER TRIAL.

On the trial of an issue on a plea of autrefois acquit or antrefois conviet,
the depositions transmitted to the Court on the former trial, together with
the judge’s notes if available, and the depositions transmitted to the Court on
the subsequent charge, shall be admissible in evidence to prove or disprove the
identity of the charges.

Secrion 502,
#PLEA OF JUSTIFICATION IN CASES OF LIBEL.

Hvery one accused of publishing a defamatory libel may plead that the
defamatory matter published by him was true, and that it was for the public
benefit that the matters charged should be published in the manner and at
the time when they were published. Such plea may justify the defamatory
matter in the sense specified (if any) in the count, or in the sense which
the defamatory matter bears without any such specification ; or separate pleas
justifying the defamatory matter in each sense may be pleaded separately to
each as if two libels had been charged in separate counts. Every such plea
must be in writing, and must set forth the particular fact or facts by reason
of which it was for the public good that such matters should be so published.
The prosecutor may reply generally denying the truth thereof.

The truth of the matters charged in an alleged libel shall in no case
be mquired into without such plea of justification, unless the sccused is put
upon his trial upon any indictment or information charging him with
publishing the libel knowing, the same to be false, in which case evidence of
the truth may be given in order to negative the allegation that the accused
- knew the hibel to be false. '

* 6 & 7 Viet. ¢. 96.
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The accused rnay, in addition to such plea, plead not guilty, and such
pleas shall be inquired of together. No such plea of justification as is herein
provided for shall be pleaded to any indictment or count so far as it charges
a libel to be a seditious or blasphemous or obscene libel.

If, when such plea of justification is pleaded, the accused is convicted, the
Court may, in pronouncing sentence, congider whether his guilt is aggravated
or mitigated by the plea. '

If, when such plea of justification is pleaded, the issue thereon is found
against the accused, the prosecutor shall be entitled to recover from the
accusged person the costs sustained by the prosecutor by reason of such plea.

If the accused is acquitted ejther upon an indictment preferred or infor-
mation filed by a private prosecutor for a defamatory libel, the accused shall
be entitled to recover from such prosecutor the costs sustained by him by
reason of such prosecution* inclusive of the costs if any incurred in the Court
which granted the information. The costd 80 to be recovered by the accused
or prosecutor respectively shall be taxed by the proper officer of the Court
before which the indictment or information is tried. '

Seeroy 503.
APPLICATION OF THIS PART TO CRIMINAL INFORMATIONS.

The provisions of this Part relating to indictments shall so far as they are
applicable thereto apply to criminal informations.

PART XLIL
PREFERRING INDICTMENT.

Sreron BO4.,

JURISDICTION OF COURTH,

Every Court competent to try offences triable in England or Treland, as the
case may be, shall be competent to try all such offences wherever committed,
if the accused is found or apprehended or is in custody within the jurisdietion
of such Court, or if he has been committed for trial to such Court or ordered
to be tried before such Court, or before any other Court the jurisdiction of
which has by lawful authority been transferred to such first-mentioned Court
under any Act for the time being in force: Provided that nothing in this Act
shall authorige any Court in England to try any person for any offence com~
mitted entirely in Ireland, or any Court in Ireland to try any person for any
offence committed entirely in Kngland, or any Court either in England or
Treland to try any person for any offence committed entirely in Scotland.

No proceeding before any Court shall be held invalid only because it took
place in any other district than the one in which the Court ought to have sat,
unless it is made to appear affirmatively that the accused was actually
prejudiced thereby.

Hecrox BOH.

SENDING BILL BEFORE GRAND JURY.

T Any one who is bound over to prosecute any person, whether committed
for trial or not, may prefer a Dill of indictment for the charge on which fhe
accused has been committed, oir in respect of which the prosecutor is so bound
over, or for any charge founded upon the facts or evidence disclosed on the
depositions taken before the justice: Provided that the accused may at any
time before he is given in charge to the jury apply to the Court to quash any
count in the indictment, on the ground that it i1s not founded on such facts or
evidence, and the Court shall quash such count if satisfied that 16 is not so
founded: Provided also, that it at any time during the trial it appears to the
Court that any eount is not so founded, and that injustice has been or is likely
to be done to the accused in consequence of such count remaining in the
indictment, the Court may then gquash such count and discharge the jury
from finding any verdict upon it, but the Court shall not do so unless satisfied
that justice requires it,
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The Attorney General, or any one with the written consent of a judge of
the High Court or of the Attorney General, may prefer a bill of indictment
for any offence before the grand jury of any Court specified in such consent;
and any person may prefer any bill of indictment before any Court with the
congent of that Court.

Tt shall not be necessary to state such consent in the indictment. An
objection to an indictment for wart of such consent must be taken by motion
to quash the indictment before the accused person is given in charge.

Qave as aforesaid no bill of indictment shall after the commencement of this .

Act be preferred in England or Ireland: Provided that nothing herein con-
tained shall prohibit or affect the practice existing in Ireland whereby the
Crown Solicitor at any Court of Oyer and Terminer or Gaol Delivery, or the
sessional Crown solicitor at Quarter Sessions, or the Crown counsel at any
court, may prefer any bill of indictment in any oase.

Secrion 5086,

TRESENTMENT TO BE UPON INDICTMENT, AND NO TRIAL ON CORONER 'S INQUISITION.

After the commencement of this Act no grand jury shall present that any
_ one has committed an indictable offence except upon a bill of indictment duly
gent before them.

After the commencement of this Aect no one shall be tried upon any
coroner’s inquisition.

Secrion H07.

COPIES OF INDICTMENT.

After the indictment is found every one charged therein shall be entitled
“to have a copy thereof from the officer of the Court, reasonable notice being
given to the officer that such copy will be required, on paying for it a
reasonable sum nat exceeding three halfpence for each folio of ninety words.

Secmioxn 508,

SPECIAL PROVIBIONE IN THE CASE OF TREASON.

*When any one is indicted for high treason, or for being accessory after
the fact to high treason, the following documents shall be .delivered to him
after the indictment has been found, and at least ten days before his
arraignment ; that is to say,

a copy of the indictment ; . :

a list of the witnesses to be produced on the trial to prove the indictment;

and

a copy of the panel of the jurors who are to try him returned by the

sheriff.

The lists of the witnesses and the copy of the panel of the jurors must
mention the names occupations and places of abode of the said witnesses
and jurors. _ :

The documents aforesaid must all be given to the accused at the same time
and in the presence of two witnesses:

Provided that if the trial is to be heard in the Queen’s Bench Division of
the High Court, the list of jurors aforesaid may be given to the accused
after hig arraignment, if it is given ten days before the trial : '

+ Provided also, that this section shall not apply to cases of high treason or
by killing Her Majesty, or to cases where the overt act alleged 1s any attempt
to injure her person in any manner whatever, or to the offence of being
accessory after the fact to any such treason,

Secrion H09.

BENCH WARRANT AND CERTIFICATE.

When any one against whom an indictment has been duly preferred and
has been found, and who is then at large, does not appear to plead to such
indictment, whether he is under recognizances to appear or not, the following
consequences shall follow ; that is to say,

M 601,
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(¢) The Court before which the accused ought to have been tried, or, if it
is & Court of Quarter Sessions for a county, any two justices forming part -
thereof, may issue a warrant for his apprehension, which may be executed
in any part of England or Ireland ag the case may be,

(6) The officer of the Court at which the said indictment is found or
(if the place of trial has been changed) the officer of the Court before which
the trial is to take place, shall at any time after the end of the sessions at
which the accused ought to have appeared and pleaded, grant to the pro-
secutor, upon application made on his behalf and upon payment of one
shilling, & certificate of such indictment having been found. The certificate
may be in the form G in the first schedule hereto, or to the like effect.

(¢) Upon production .of such certificate to any justice for the counmty or
place in which the indictment was found, or.in which the accused is or
resides or is suspected to be or reside, such justice shall issue his warrant to
apprehend him, and to cause him to be brought before such justice, or
before any other justice for the same county or place, to be dealt with
according to law. The warrant may be in the form .B (3) in the first
schedule hereto, or to the like effect.

{(d) If it is proved upon ocath before such justice that any one apprehended
and brought before him on such warrant is the person charged and named
in such indictment, such justice shall, without further inquiry or examination,
either commit him to prison by a warrant which may be in the form D (1)
in the firat schedule hereto, or to the like effect, or admit him to bhail as
in other cases provided; but if it appears that the acoused has without
reagonable excuse broken his recognizance to appear, he shall not in any case
be bailable as of right. ' . -

(e) If it is proved before the justice upon oath that any such accused person
is at the time of such application and production of the said certificate as
aforesaid confined in any prison for any other offence than that charged in
the said indietment, such jusfice ghall issue his warrant directed to the
governor of the prigon in which such person is then confined as aforesaid,
commanding him to detain him in his custody until by lawful authority he is
removed therefrom. Such warrant may be in the form D (1) in the first
schedule hereto, or to the like effect.

Secrion 510.

OUTLAWRY ABOLISHED,

After the commencement of this Aet outlawry in criminal cases shall be
abolished.

PART XLIII.
' TRIAL,

Szeron B11.

MINUTE OF PROCEEDINGS.

It shall not in any case be necessary to draw up any formal record of
the proceedings on a trial for a criminal offence, but the proper officer of
the Court before which the trial takes place shall cause to be preserved all
indictments and all depositions transmitted to him, and he shall keep a book
to be called the Crown Book, which book shall be the property of the Court,
and shall be deemed a record thereof, and the contents thereof proveable by
a certified copy or extract without production of the original.

In the Crown Bock shall be entered the names of the judge recorder
justices or other members of the Court and of the grand jurors, and a memo-
randum of the substance of all proceedings at every trial and of the result
of every trial; and such entries, or a certified copy thereof, or of so much
thereof as may be material, may be referred to on any proceeding by way
of appeal as herein provided; and any certificate of any indictment trial
conviction or acquittal, or of the substance thereof, shall be made up from the
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memorandum in such book, and shall be receivable in evidence for the same
purpose and to the same. extent as certificates of records or the gubstantial
parts thereof are now receivable. Any erroneous or defective entry in the
Crown Book may at any time be amended in accordance with the fact by
the judge or justice who presided at the trial:

Provided always, that nothing herein contained. shall dispense with the
taking of notes by the judge or justice presiding at the trial.

If the trial takes place before a different Court from that to which the
acoused was committed for trial, or at a different Court from that before
which the indictment was found, a statement shall be made in the Crown
Book of the order under which the trial is so held, and by whom and where
it was made, :

The officer of the Court shall cauge to be entered in the Crown Book a
statement of the following particulars :

(a) The name of the committing justice and the charge on whichk the
accused was committed ; or, '

(b) If the acoused was not committed and the prosecutor was bound over
to Erosecute under the provisions of section 458 of this Act, the name of
such prosecutor, and by whom he was bound over; or,

(¢) If the indictment is preferred by consent, then the name of the Court
or person giving such consent;

@) The names of all the witnesses whose depositions have been transmitted
to the officer of the Court, and of the justices before whom and of the places
where their depositions were taken: '

Provided that the sbsence of such a statement or any mistake in it shall
not be an objection to the proceedings; but the court to which the Crown
‘Book belongs may and shall, on the application of either the prosecutor or
accused at any time, order a statement of these particulars to be entered or
amend the statement where erroneous or defective.

Secrron B12.

: *DEFENCE BY COUNSEL OR SOLICITOR.

Every person acoused of any offence whatever may make his full defence
thereto by counsel, or by solicitor in Courts where solicitors practise as
advocates. ' '

Secrion H13.

BRINGING PRISONER UP FOR ARBAIGNMENT.
+If any person against whom any indictment is found is at the time
confined for some other cause in the prison belonging to the juriadiction
of the Court by which he ia to be tried, the Court may b{l order in writing,
without writ of habeas corpus, direct the governor of the prison to bring
up the body of such person as often as may be required, for the purposes
of the trial, and guch governor shall obey such order.

Secrion Bl4.

ARRAIGNMENT.

Every accused person shall upon being called upon to plead be entitled
to have the indictment on which he is to be tried read over to him, if he

8O requires.

Seorion 5156,

PLEAS IN ABATEMENT ABOLISHED.

No plea in abatement shall be all_owed after the commencement of this
Act. Any objection to the constitution of the grand jury may be taken by
motion to the Court, and the indictment shall be quashed, if the Court is of
opinion both that such objection s well-founded and that the accused has
suffored or will suffer prejudice thereby, but not otherwise.

*6&TW. 4c 114,
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Secrion H16,

PLEAS.—REFUSAL TO PLEAD.

When the accused is called upon to plead, he may plead either guilty or not
guilty, or such special pleas ag hereinbefore provided for.
~ If the accused wilfully refuses to .plead or will not answer directly, the
court may if it thinks fit order the proper officer to enter a plea of not guilty.

Secrion 517.

INSANITY OF ACCUSED ON ARRAIGNMENT OR TRIAL.

If at any time after the indictment is found, and before the verdict is
given, it appears to the Court that there is sufficient reason to doubt whether
the accused is then capable or on account of insanity incapable of con-
ducting his .defence, the Court may direct that an issue shall be tried
whether the accused is or is not then on account of insanity unfit to take his
trial, .

If such issue is directed before the accused is given in charge to a jury
for trial on the indictment, such issne shall be tried by any twelve jurors. If
such issue is directed after the accused has been given in charge to a jury
for trial on the indictment, such jury shall be sworn to try this issue in
addition to that on which they are already sworn.

If the verdict on this issue i3 that the accused is not then unfit to take his
trial, the arraignment or the trial shall proceed as if no such issue had heen
directed. If the verdict is that he is unfit on account of insanity. the court
ghall order the accused to be kept in custody in England till Her Majesty's
pleasure, or in Ireland till the pleasure of the Lord Lisutenant shall be known,
and any plea pleaded shall be set agide and the jury shall be discharged.

No such proceeding shall prevent the accused being afterwards tried on
such indictment. '

Seerion B18.

CHALLENGES TO THE ARRAY.

Either the accused or the prosecutor may challenge the array *on the
ground of partiality, fraud, or wilful misconduct on the part of the sheriff or
his deputies by whom the panel was returned, but on no other ground.
The objection shall be made in- writing, and shall state that the person
returning the panel was partial or was fraudulent or wilfully misconducted
himgelf, as the case may be. Such objection may be in the form J (1) in the
first schedule hereto, or to the like effect.

If partiality fraud or wilful misconduet, as the case may be, is denied, the
Court shall appoint any two indifferent persons to try whether the alleged
ground of challenge is true or not. If the triera find that the alleged ground
of challenge is true in fact, or if the party who has not challenged the array
admits that the ground of challenge iz true in fact, the Court shall direct
a new panel to be returned. '

Secrion 519.

CALLING THE PANEL.

+ If the array is not challenged, or if the triers find against the challenge,
the officer of the Court shall proceed to call the names of the jurors in the
following manner: The name of each juror on the panel returned with his
mumber on the panel and place of his abode, shall be written on a distinet
piece of card, such eards being all as nearly as may be of an equal size. The
cards shall be delivered to the officer of the Court by the sheriff or other officer
returning the panel, and shall, under the direction and care of the officer of
the Court, be put toiether in a box to be provided for that purpose, and
shall be shaken together. :

The officer of the Court shall in open court draw out the said cards, one
after another, and shall call out the name and number upon each such card as
it is drawn, until such a number of persons have answered to their names
a8 in the opinion of the Court will probably be sufficient to provide a fuill
jury after allowing for challenges of jurors and directions to stand by.
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The officer of the Court shall then proceed to swear the jury, each juror
being called to swear in the order in which his name is so drawn, until
after subtracting all challenges allowed, and jurors directed to stand by,
twelve jurors are sworn. If the number so answering is insufficient to
provide a full jury, such officer shall proceed to draw further names from the
box, and call the same in manner aforesaid, until, after challenges allowed
and directions to stand by, twelve jurors are sworn.

If by chailenges and directions to stand by the panel is exhausted without
leaving & sufficient number to form a jury, those who have been directed to
stand by shall be again called in the order in which they were drawn,
and shall be sworn, unless challenged by the accused or unless the prosecutor
challenges them and shows cause why they should not be sworn: Provided
that if before any such juror iz sworn other jurymen in the panel become
available, the prosecutor may require the names of such jurymen to be put
into and drawn from the box in the manner hereinbefore prescribed, and such
jurors shall be sworn, challenged, or ordered to stand by, as the case may be,
before the jurors originally ordered to stand by are again called.

The t\;?ye men who in manner aforesaid are ultimately sworn shall be
the jury td try the issues on the indictment, and the names of the men so
drawn and sworn shall be kept apart by themselves until such jury give in
their verdict or until they are discharged; and then the names shall be
returned to the box, there to be kept with the other names remaining at
that time undrawn, and so toties quoties as long as any issue remains to be
tried : '

Provided that when the prosecutor and accused do not object thereto, the

Court may try any issue with the same jury that has previously tried or.

been drawn to try any other issue, without their names being returned to
"the box and redrawn, or if the parties or either of them object to some one or
more of the jurors forming such jury, or the Court excuses any one or more
of them, then the Court may order such persons to withdraw, and may direct
the requisite number of names to make up a complete jury to be drawn, and
the persons whose names areé so drawn shall be sworn :

Provided also, that an omission to follow the directions in this section
shall not affect the validity of the proceedings.

Szction H20.

CHALLENGES AND DIRECTIONS TO STAND BY IN PARTICULAR CABES.

Fvery one indicted for high treason shall be entitled to challenge thirty-
five jurors peremptorily.

Every one indicted for any offence other than high treason for which
he may be sentenced to death or penal servitude for life shall be entitled
to challenge twenty jurors peremptorily.

Every one indicted for any other indictable offence shall be entitled to
challenge six jurors peremptorily :

Provided that no peremptory challenges shall be allowed in any case in
which a special jury has been struck in the manner hereinbefore provided for.

Every prosecutor and every accused person shall be entitled to any number
of challenges on any of the following grounds; that is to say,

that any juror’s name does not appear in the jurors' book: Provided
that no misnomer or misdescription in the jurors’ book shall be a
ground of challenge if it appears to the Court that the description
given in the jurors’ book sufficiently designates the person referred
to; or :

that any juror is not indifferent between the Queen and the accused ; or

that any juror has been convicted of any offence for which he was
sentenced to death or penal servitude or to any term of imprisonment
with hard labour or exceeding twelve months; or

* that any juror is disqualified as an alien under the law in force for the

. time being in England or Ireland ; or

in Ireland on the ground that any juror was returned to serve as a
juryman contrary to the provisions for the time being in force for the
returning of jurors in rotation.

No other ground of challenge than those above-mentioned shall be allowed.

* Asto Ingland 33 &
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If any such challenge is made, the Court may in its diseretion require any .
party challenging to put his challenge in writing. The challenge may be in
the form J (2) in the first schedule hereto, or to the like effect. The other
party may deny that the ground of challenge is true. If the ground of
challenge is that the juror’s name does not appear in the jurors’ book, or was
not taken in proper rotation, the issue shall be tried by the court on the .
voir dire by the inspection of the jurors’ book, and such other evidence as the
court thinks fit to receive.

If the ground of chaﬂenie be any other than as aforesaid the two jurors
last sworn, or if no jurors have then been sworn then two persons present
whom the Court may appoint for that purpose shall be sworn to try whether
the juror objected to stands indifferent between the Queen and the accused,
or has been convicted as aforesaid, or is disqualified as an alien, as the case
may be. If the Court or the triers find against the challenge the juror shall
be sworn. If they find for the challenge he shall not be sworn. If after
what the Court considers a reasonable time the triers are unable to agree, the
Court may discharge them from giving a verdict, and may direct other persons
to be sworn in their place.

The prosecutor shall have no power to challenge any juror peremptorily,
but he may (except in the case of a special jury struck in the manner
hereinbefore provided for) direct any number of jurors not peremptorily
challenged by the accused to stand by until all the jurors have been called
who are available for the purpose of trying that indictment: Provided that
in Ireland* a private prosecutor shall not have power to require the Court to
order any juror to stand by, but in lieu thereof he may challenge six
jurors peremptorily, .

The accused may be called upon to declare whether he challenges any
juror peremptorily or otherwise, before the prosecutor is called upon to
declare whether he requires]such juror to stand by, or challenges him  either
for cause or peremptorily.

Section 521,
ACCUSED PERSONS JOINING AND SEVERING IN THEIR CHALLENGES.

If several accused persons are jointly indicted and it is proposed to try
them together, they or any of them may either join in their challenges, in
which case the persons who so join shall have only as many challenges as a
single person would be entitled to, or each may make his challenges in
the same manner as if he were intended to be tried alone.

Secrion 522,

POWER TO ORDER A TALES.

If after the proceedings hereinbefore provided for a full jury cannot be
obtained, the Court may upon the application of the prosecutor require the

-sheriff or other officer by whom the panel is returned to name and appoint,

} See the Report, p. 37.

as often as may be necessary, twelve other persons on the jurors’ book to
serve as jurymen, and the sheriff or officer shall thereupon return twelve
such men and add their names to the former panel. The names of the
persons so returned shall be written upon separate cards, which shall be
delivered to the officer of the Court, and shall by him be dealt with in all
respects in the same manner as the cards on which the names of the persons
contained in the original panel were dealt with, and the same proceedings
shall be taken as to calling and challenging such persons and as to directing
them to stand by as are hereinbefore provided for with respect to the persons
named in the onginal panel,

Seorion 528.

TEVIDENCE OF THE ACOUSED.

Every one accused of any indictable offence shall be a competent witness
for himgelf or herself upon his or her trial for such offence, and the wife or
husband as the case may be of every such accused person shall be & competent
witness for him or her upon such trial: Provided that no such person shall
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be liable to be' called as & witness by the prosecutor, but every such witness
called and giving evidence on behalf of the acoused shall be liable to be cross-
examined like any other witness on any matter though not arising out of his
examination-in-chief : Provided that so far as the cross-examination relates to
the credit of the accused, the court may limit such cross-examination to
such extent as it thinks proper,,although the proposed ocross-examination
might be permissible in the case of any other witness.

Srorion 524,

~ PROSECUTOR'S RIGHT TO SUM UP,

*If an accused person or any one of several accused perdfons being tried
together is defended by counsel, such counsel shall at the end of the case
for the prosecution, declare whether he intends to adduce evidence or not
on behalf of the accused person for whom he appears, and if no counsel
any such accused person thereupon announces his for intention to adduce
evidence the counsel for the prosecution may address the jury by way of
summing up. .

Upon every trial for any indietable offence, whether the acoused person is
defended by counsel or not, he shall be allowed, if he thinks fit, to open his
case, and after the conclusion of such opening the accused person or his
counsel shall be entitled to examine such witnesses as he thinks fit, and when
all the evidence is concluded, to sum up the evidence. The right of reply shall
remain ag at present,

Secrion B256.

ADJOURNING AND POSTPONING TRIAL FOR THE ATTENDANCE OF WITNESSES.

If the Court is of opinion that the accused is taken by surprise in a manner
likely to be prejudicial to hig defence by the production on behalf of the pro-
secutor of a witness who has not made any deposition, and of the intention
to produce whom the accused has not had sufficient notice, the Court may, on
the application of the accused, adjourn the further hearing of the case, or
discharge the jury from giving a verdict, and postpone the trial.

If the Court is of opinion that any witness who is not called for the pro-
secution ought to be so called, it may require the prosecutor to call him, and
1f the witness i8 not in attendance, make an order that his attendance shall be
procured, and the Court may if it thinks proper, adjourn the further hearing
of the case to some other time during the sittings until such witness attends.

If in such a cage the Court is of opinion that it would be conducive to the
ends of justice to do so, it may upon the application of the accused dis-
charge the jury and postpone the trial.

Secrion 526.

ADMISSIONS MAY BE TAKEN ON TRIAL.t
Any accused person on his trial for any indictable offence, or his counsel or
solicitor, may admit any fact alleged against the accused so as to dispense
with proof thereof. :

Secorion 527.

JURY RETIRING TO CONSIDER VERDICT.

If the jury retire to consider their verdict, they shall be kept under the
charge of an officer of the Court in some private place, where they shall
be allowed to have the use of fire and lights, and with the consent of the Court
to have reasonable refreshment at their own expense. No person other than
the officer of the Court who has charge of them shall be permitted to speak
or to communicate in any way with any of the jury without the leave of
the Court. _

Disobedience to the directions of this section shall not affect- the validity of
the proceedings: Provided that if such disobedience i discovered before the
verdict of the jury is returned, the .Court, if it is of opinion that such dis-
obedience has produced substantial mischief, may discharge the jury and
direct a new jury to be sworn or empanelled during the sitting of the Court,
or postpone the trial on such terms as justice may require.

* 28 Viet, ¢, 18, 5. 2
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Secrion 528.

JURY UNABLE TO AGREE.

If the Court i satisfied that the jury are unable to agree upon their
verdict, and that further detentiort would be useless, it may in-its diseretion
discharge them and direct a new jury to be empanelled during the sittings of
the Court, or may postpone the trial on such terms ag justice may require.

It shall not be lawful for any other court to review the exercise of this
discretion,

Secrion 529.

MOTION IN ARRERT OF JUDGMENT, AND SENTENCE.

If the jury find the accmsed guilty, or if the accused pleads guilty, it

ghall be the duty of the officer of the Court to agsk him whether he has any-

‘thing to .say why sentence should not be passed upon him according to .
law : but the omission 8o to ask shall have no effect on the validity of the
proceedings, _

The accused may at any time before sentence move in arrest of judgment
on the ground that the indictment does not (after any amendment which the
Court is willing to and has power to make) state any indictable offence.

The Court may in its discretion either hear and determine the matter during
the same nittings or reserve the matter for the Court of Criminal Appeal as
herein provided. If the Court decides in favour of the accused, he shall be
discharged from that indictment. If no such motion is made, or if the Court
decides against the accused upon such motion, the Court may sentence the
accused during the sittings of the Court, or the Court may in its discretion
discharge him on his own recognizance, or on that of such sureties as the
Court thinks fit, or both, to appear and receive judgment at some future Court
or when called upon. If sentence is not passed during the sitting, any Court
of Oyer and Terminer or Gaol Delivery before which the person so convicted
afterwards appears or 1s brought, or if he was convicted before a Court of -
Quarter Sessions the Court of Quarter Sessions at a subsequent sitting, may
pass sentence upon him or direct him to be discharged.

When any sentence is passed upon any person after a trial had under an
order for changing the place of trial, the Court may in its discretion either
direct the sentence to be carried out at the place where the trial] was had,
or order the person sentenced to he removed to the place where his trial
would have been had but for such order, so that the sentence may be there
carried out.

Secrion B30.

ACQUITTAL ON GROUND OF INSANITY,

If any accused person is acquitted on the ground of insanity, the Court
shall, in England, direct him to be detained during Her Majesty’s pleasure,
or in Ireland during the pleasure of the Liord Lieutenant,

Sreron 531,
PREGNANCY OF WOMAN SENTENCED TG DEATH.

If sentence of death is passed upon any woman, she may move in arrest
of execution on the ground that she is pregnant. If such a motion is made
the Court shall direct one or more registered medical practitioners to be sworn
to examine the woman in some private place, either together or successively,
and to inquire whether she is with child of a quick child or not. If upon
the report of any of them it appears to the Court that she is so with
child, execution shall be arrested till she is delivered of a child, or until it ig
no longer possible in the course of nature that she should be so delivered.

After the commencement of this Act no jury de ventre inspiciendo shall
be empanelled or sworn,
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Secrion 532,

ADJOURNMENT.

-~ From the time when the accused is given in charge to the jury the
trial shall proceed continuously, subject to the power of the Court to adjourn
it. Upon every such acjournment the Court may in all cases if it thinks
fit direct that during the adjournment the jury shall be kept together, and
proper provision made for preventing the jury from holding communication
with any one on the subject of the trial. Such direction shall be given in all
cases in which the accused might wpon conviction be sentenced to death.
In other cases, if no such direction is given, the jury shall be permitted to
separate. :

No formal adjournment of the Court shall hereafter be required, and no
entry thereof in the Crown Book shall be necessary.

Secmox B33.
) BISCITARGE OF JURY.

The Court may in case of any emergency or casualty rendering it in its
opinion highly expedient for the ends of justice so to do, in its discretion
discharge the jury without giving » verdict and direct a new jury to be
empanelled during the sittings of the Court, or postponc the trial on such
terms as justice may rvequire. It shall not be lawful for any other court to
review the exercise of this dircretion.

If the presiding judge becomes incapable of trying the case or directing
. the jury to be discharged, the officer of the Court shall discharge the jury.

If one or move of the juvors before they retire to consider their verdict
become in the opinton of the Court incapable of continuing to perform his or
their duty, the Court may cither discharge the jury and direct a new jury
to be empanelled during the sittings of the Court or postpone the trial, or in
1ts discretion and with the consent of the prosecutor and the accused, proceed
with the remaining jurors and take their verdict, which shall have the same
effect as the verdict of the whole number,

Seemoy 534,

PRESENTE OF TIIE ACCUSED AT THE TRIAL.

Every accused person shall be entitled to he present in court during the
whole of hig trial, unless he misconducts himself by so interrupting the pro-
ceedings as to render their continuance in his presence impracticable.

The Court may, if it thinks proper, permit the accused to be out of court
during the whole or any part of any trial on such terms as it thinks proper.

Seerion 535.
*YIEW.

The Court may if it appears expedient for the ends of justice, at any
time after the jurors have been sworn to try the case and before they give
their verdict, direct that the jury shall have a view of any place thing or
person, and shall give directions a8 to the manner in which and the persons
by whom the place thing or person, shall be shown to such jurors, and ma
for that purpose adjourn the trial and order the costs occasioned thereby
to be part of the costs of the prosecution.

The Court shall give such directions as seem requisite for the purpose of
preventing undue communication with such jurors: Provided that no breach
of any such directions shall affect the validity of the proceedings.

Seeriox B306.

PROCEEDINGR ON SUNDAY.

The taking of the verdict of the jury or other proceeding of the Court
shall not be mvalid by reason of its happening on Sunday.
M 6ol

* 39 & 40 Vict. ¢ 78,
k. 11 { Ireland),



* This power exists at
present ; its cxecution is
simplified by this section.

t This is new in Eng-
land. It las been found
useful in practice in Ire-
land.

391 See the Report, pp. 38,
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Secrion 537,

STAY OF PROCEEDINGS.

* The Attorney General may at any time after an indictment has been
found against any person for any indictable offence, and before judgment is
given thereon, direct the officer of the Court to make in the Crown Book an
entry that the proceedings are stayed by his direction, and on such entry
being made all such proceedings shall be stayed accordingly.

The Attorney General may delegatet such power in any particular Court
to any counsel nominated by him.

In Ireland the Crown counsel nominated for the time being by the Attorney
General to prosecute in any court or county, the Crown Solicitor, and at the
quarter sessions the sessional Crown solicitor shall have this power.

PART XLITV.
APPEAL.

Section 538,

COURT OF APPEAL IN C(RIMINAL CABES.

Any five judges of the High Court, of whonr the Lord Chief Justice, the
Lord Chief Justice of the Common Pleas, or the Lord Chief Baron of the
Exchequer shall be one, shall be a Court of Appeal in Criminal Cases for
England or Ireland as the case may be (in this Act called the Court of
Appeal), and their decision or the decision of the majority of them upon all
such cases shall be final, unless the majority of them see fit to allow an
appeal from their decision to the House of Lords, in which case an appeal
shall lie to that House, and such House may make all such orders as the
Court of Appeal ought to have made. Appeals shall lie to the said Court in
the cases hereinafter provided for, and no others.

SECTION 539.

RESERVING QUESTIONS OF LAW.

No proceeding in error shall be taken upon any trial under the provisions
of this Act.

The Court before which any accused person is tried may, either during or
after the trial, reserve any question of law arising either on the trial or on
any of the proceedings preliminary, subsequent, or incidental thereto, or
arising out of the direction of the judge, for the opinion of the Court of
Appeal in manner hereinafter provided.

I¥ the decision of the question may in the opinion of the Court depend on
any question of fact or facts, the Court may in its discretion ask the jury
questions as to such facts separately, and the Court shall make a note of such
questions and the findings thereon,

Either the prosecutor or the accused may during the trial apply to the
Court to reserve any such question as aforesaid, and the Court, if it refuses
g0 to reserve it, shall nevertheless take a note of such objection, unless it
congiders the application frivolous. _ -

After a question is reserved, the trial shall proceed ag in other cases.

If the result is acquittal, the accused shall be discharged subject to being
arrested again if the Court of Appeal orders a new ftrial. If the result is a
conviction, the Court may in its discretion respite the execution of the
sentence or postpone sentence till the question reserved has been decided, and
in either case shall in its discretion commit the person convicted to prison or
admit him to bail with one or two sufficient sureties, in such sums as the
Court thinks fit, to surrender at such time as the Court directs.

If a question is reserved, a cage shall be stated for the opinion of the Coﬁrt
of Appeal. . '
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Seerion B4:0.

APPEAL WHEN NO QUESTION RESERVED.

If the Court refuses to reserve the question, the party applying may, with
the leave in writing of the Attorney General, move the Court of Appeal as
hereinafter provided. The Attorney General may in his discretion give or
refuse such leave. . -

The Attorney General, or any person to whom such leave as aforesaid is
given, may on notice of motion to be given to the aceused or prosecutor, as
the case may be, move the Court of Appeal for leave to appeal. The Court
of Appeal may upon the motion and upon considering such evidence (if any)
as they think fit to require, grant or refuse such leave.

If leave to appeal is granted, a case shall be stated for the opimion of the
Court of Appeal as if the question had been reserved.

If the sentence is alleged to be one which could not by law be passed,
either party may without leave, upon giving notice of motion to the other
side, move the Court of Appeal to pass a proper sentence.

If the Court hag arrested judgment, and refused to pass any sentence, the
prosecutor may without leave make such a motion.

Secrion H41.

EVIDENCE FOR COURT OF APPEAL.
On any appeal or application for a new trial, the Court before which the

trial was had shall, if it thinks necessary or if the Court of Appeal so

desires, send to the Court of Appeal a copy of the whole or of such part
‘as may be material of the notes taken by the judge or presiding justice
at the trial. The Court of Appeal may, if it considers such notes defective,
refer to such other evidence of what took place at the trial as it may think
fit. The Court of Appeal may in its discretion send back any case to the
Court by which it was stated to be amended or re-stated.

Secrion 542,

POWERS OF COURT OF APPEAL DEALING WITH QUESTIONS OF LAW.

Upon the hearing of any appeal under the powers hereinbefore contained
the Conrt of Appeal may

(w) Confirm the ruling appealed from; or

(b) If of opinion that the ruling was erroneous, and that there has been a
mistrial in consequence, direct a new trial; or

(¢) If it considers the sentence erroneous or the arrest of judgment
erronenus, pass such a sentence as ought to have been passed or set aside any
sentence passed by the Court below, and remit the case to the Court below
with a direction to pass the proper sentence; or

(&) If of opinion in a case in which the accused has been convicted that the
ruling was erroneous, and that the accused ought to have been acquitted,
direct that the accused shall be discharged, which order shall have all the
effects of an acquittal ; or

(¢) In any case, whether the appeal is on behalf of the prosecutor *or of the
accuged, direct a new trial; or

(f) Make such other order as justice requires: Provided that no conviction
or acquittal shall be set aside nor any new trial directed, although it
appeats that some evidence was improperly admitted or vejected, or that
something not according to law was done at the trial or some misdirection
given, unless in the opinion of the Court of Appeal some substantial wrong
of miscarriage was thereby occasioned on. the trial: Provided that if the
Court of Appeal is of opinion that any challenge was improperly disaliowed
a new trial shall be granted.

If it appears to the Court of Appeal that such wrong or miscarriage
affected some count. only of the indictment the Court may give separate
directions as to each count and may pass sentence on any valid count
unaffected by such wrong or miscarriage, or may remit the case to the Court
below with directions to pass such sentence as justice may require.

* The Commissioners
point ont that as framed
this scetion gives an equal
appeal on points of law
to the Crown and to the
accused. The Commis-
signers as n hody express

no opiuion whether this .

should be done, but if it
is to be done this seems to
be the best mode of doing
it. See the Report.



* It will be observed
that herc the power of
applying for a new trial
is limited to thc accnsed.

T See the Report, p. 39,
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The order or direction of the Court of Appeal shall be certified under
the hand of the presiding Chief Justice or Chief Baron to the proper officer -
of the Court before which the case was tried, and such order or direction
shall be carried into effect. ' :

Secrion 54.3.

(UESTIONS RESERVED AND APPEALS ON TRIALS DBEFORL QUEEN'S BENCH DIVISION.

When any information or indictment is tried before the Queen’s Bench
Division, either at bar or at Nisi Prius, questions of law shall be reserved
for the Queen’s Bench Division only, which division shall with respect to
any such trial, whether any question is reserved or not, have all such powers
as are hereby given to the Court of Appeal in other cases, including the
power of granting a new trial,

The Queen’s Bench Division may give leave to appeal to the House of
Lords on any question of law arising before it, whether the trial was at bar or
at Nisi Prius, and upon any such appeal the House of Lords shall have power
to make all such orders as the Queen’s Bench Division might have made.

Secrion 4.4,
APPLICATION FOR A NEW TRIAL.

* After the conviction of any person for any indictable offence the Court
or judge before whom the trial takes place may either during the sittings or
afterwards give leave to the person convicted to apply to tho Court of
Appeal for a.new trial on the ground that the verdict was against the weight.
of evidence. The Court of Appeal may, upon hearing such motion direct a
new trial if it thinks fit.

In the case of a trial before a (lourt of Quarter Sessions for any county
riding division or part, such leave may be given, during or at the end of the
session, by the justice who presided at the trial and one other justice present
at the trial.

Secrion b45.
NEW TRIAL BY ORDER OF SECRETARY OF STATE,

+ If upon any application for the mercy of the Crown on behalf of any
person convicted of an indictable offence, one of Her Majesty's Principal
Secretaries of State in England, or in Ireland the Lord Lieantenant, entertains
a doubt whether such person ought to have been convicted, the Becretary of
State instead of advising Her Majesty to remit or commute the sentence,
and the Lord Lieutenant instead of remitting or commuting it, may after
such inquiry as he thinks proper by an order in writing direct a new irial
at such time and before such Court as he may think proper.

Seeron b4-68.
INTERMEDIATE EFFECTS OF APPEAL,

The sentence of a Court shall not be suspended by reason of any appeal,
mmless the Court expressly so directs, except where the sentence is that the
accused suffer death, flogging, or whipping. The production of a certificate
from the officer of the 5ourt that a question has been reserved or that leave
has been given to apply for a new irial, or of & certificate from the Attorney
General that he has given leave to move the Court of Appeal, or of a
certificate from the Secretary of State that he has directed a. new trial, shall
be a sufficient warrant to suspend.the execution of any sentence of death,
flogging, or whipping. :

In all cases it shall be in the discretion of the Court of Appeal or the
Secretary of State in directing a new trial to order the accused to be admitted
to bail or kept in custody as 1t or he may think fit.
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PART XLV.
COSTS: RESTITUTION, wrc.

Sueon 547,

COSTS OF PROSECUTIONS UNDER THIS ACT TO BE PAID AS HERRTOFORK IN CARER OF
. FELONY.

In all prosecutions of offences under this Act, the costs and expenses of the
prosecution and the expenses of iwitnesses attending under subpeena or on
recognizance on behalf of the prosecution, and the allowances to any
prosecutor or witness for trouble and loss of time may be ordered allowed
paid and repaid by the samc persons out of the same funds ou the same
terms and in the same manner as hithepto in cases of felony, and the expenses
of and allowances to the witnesses ¢r any of them bound over to appear
on behalf of the accused may bo ordered allowed paid and repaid in the same
manner as the expenses and allowances of the witnesses on behalf of the
prosecution attending under recognizance or subpona.

'I'he costs and expenses of the prosccution and allowances to the prosecutor
may be ordered allowed paid and repaid, although no bill of indictinent may
be found, and the expenses and allowances of all such witnesses may be
ordered allowed paid and repaid, although no bill of indictment 1s preferred
or found, or although the trial is postponed. .

" The Court in its discretion may disallow the whole or any part of such
costs expenses and allowances.

Seetioy 548,

SECRETARY OF STATE MAY MAKE REGULATIONS AR 10 AMOUNT OF CORTX,

In England one of Her Majesty’s Principal Secretarics of State may from
time to time revoke any regulations made under any Act for the purposes
mentioned in the fifth section of the Act passed in the session of Parliament
holden in the fourteenth and fifteenth years of Her present Majesty, chapter
fifty-five, and make regulations in licu thereof for all the purposes therein
mentioned, and also for all similar purposes under the provisions of this Act.

Sgerion b49,

ACCUSED MAY BE ORDERED TO PAY COSTS.

Whenever any accused person is convicted of any indictable offence, the
Court may order him to pay the costs of the prosecution, in addition 1o
any sentence which may be passed upon him.

Such order upon being filed in any division of the High Court of Justice as
the case may be shall have the effect of a judgment.

If upon the apprehension of any such person any money was taken from
him, the Court may iu its discretion order the whole or any part thereof to he
applied to any such payment. .

No such order as aforesaid shall affeet the claim of the prosecutor and the
witnesses or either of them to be paid their costs allowances or expenses under
Section 547 of this Act.

Secmoxy 550,

CONTS OF CONVEYING PERSONS TO AND FROM PRISON.

All provisions of any Act in force for the time being relating to the pay-
ment of the expenses of conveying any person to or from prison under the
provisions of any such Act, shall apply to the payment of the expense of
conveying any person to or from prison under the provisions of this Act.
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ISECTION B51.

RESTITUTION OF PROPERTY.

When any one is convicted of any indictable offence, any property found in
his possession or in the possession of any other person for him, may be
ordered by the Court to be delivered to the person who appears to the Court
to be entitled thereto. _ _

When any one is convieted of having stolen or dishonestly obtained any
property, and_it appears to the Court that the same has been pawned to a
pawnbroker, the Court may order the delivery thereof to the person appearing
to the Court to be the owner, either on payment or withont payment to the
pawnbroker of the amount of the loan or any parb thereof, as to the Court
under all the circumstances of the case may seem just. If the person in whose
favour any such order is made pays the money to the pawnbroker under such
order and obtains the property, he shall not afterwards question the validity
of the pawn, but save to that extent no order made under thig Section shall
have any further effect than to change the possession, and no such order shall
prejudice any right of property or right of action in respect to property
existing or acquired in the goods either before or after the offence was

committed.

TITLE VIII.

. REPEAL.

Secrion B52.

REPEAL OF ENACTMENTS.

The Acts referred to in the first column of the second schedule hereto shall
be repealed as to England and Ireland respectively (but not as to Scotland),
to the extent stated in the second column of the said schedule: Provided
that every offence committed before the commencement of this Act shall be
determined and punished, and (subject to the provisions of Section 2 of thisg
Act) shall be inquired into and tried, as if the said Acts had not been
repealed, and that such repeal shall not affect the validity invalidity effect
or consequences of any act done or of any warrant or instrument made or
oranted before the commencement of this Act, or any right or title liability
privilege or protection acquired or existing in respect of any matter or
thing committed or done before the commencement of this Act, or any
remedy action prosecation or other proceeding commenced before the com-
mencement of this Act, or thercafter commenced in respect of any such matter
or thing:

Provided that where an enactment has altered or abolished any rule of the
common law as to procedure or otherwise, the repeal of such enactment by
this Act shall not be deemed to restore such rule of the common law :

Provided also that where in any enactment not hereby repealed any larceny
or stealing or any attempt to commit larceny or attempt to steal 18 made
punishable on summary conviction, such enactment ghall be held to apply to
theft or stealing or an attempt to commit theft or stealing as defined by
this Act.
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#.* The words in the : SCHEDULES.
wmargin in #alics, or words o
to the like effect, are to be

used saccording to the cir- - ’ FIRST SCHEDULE.

cumestances of each case,

) Outh or Affirmation. ForMs (A)—Proors,
() State the Cramcx as made. A (1) Information.
{3y Add for the arrest of a.

witness— County of

And e further saith that X.Y.  The informatior of A.B. of M.V, who saith on his ®
can jir ve material evidence,butis 1 - (*
4 3

not {ikelyto nttend voluntariy;or,
{and iz keeping out of the way of

P”';""“‘ ser ';’;:- f{ ;e“"""“:':)é Taken before me, this day of in the
or, for sure r the pence, An . -
hemakes this information for the year e_lghteen buadred and at mn
safely of his person ar‘;}t pro- the said county. _

perty, and nol from mualice or icned Justice of sai ntv.

rearm;;e against the satd C.D, ,% 12 tice aid county

A (2) Deposition of a Witness.
g

County of
The deposition of X.¥. of M.N, taken [or after notice to
C.D. who stands committed for ] in the presence and
('} Cuards, with time and hearing of 0.D. who stands charged that (1)
place. _ The said deponent saith on his (%)
(D Qath or Affirmation, as follows - (3)

.ggss]:.i)tlfl:o?;u?hi :,Emﬁe”;:.y the  LIf depusitions of scveral witnesses are tuken at the same time,

- witness, to be signed by him, they may be taken end signed as_follows 7]

aad by the justice. The depositions of X. of M, V. of N, Z. of O, &c., taken in
the presence and hearing of C\.D., who stands charged that
The depenent X. (on fis oath or qffirmation) says as follows :
The deponent Y. (on kis oath or affirmation) says as follows : de.
The deponent Z. (on his oath), de., de.
[ The signature of the justice may be appended us follows :]
'The depositions of X., ¥, Z., &e,, written on the several sheets of
paper, to the last of which my signature is annexed, were taken
before me in the presence and hearing of C\.D. and signed by
the said X., V., Z,, respectively in his presence. In witness whercof
I have in the presence of the said (L1, signed my name.

* Justice of the county of

A (8) Statement of the Accused,
County of .

A charge having been made against C.D. before the under-
(" Cusrce, with time and Higned dustice that (1)
Place. and the said charge having been read to the said C.D., and the
Witnesses for the prosecution having been severally examined in
his presence, and the depositions having been again read over
[or the snid C.D. having dispensed with the reading of the Depo-
sitions] the said C.D. is addressed by me as follows :

“Having heard the evidence, do you wish to say anything in
answer to the charge? You are not bound to say anything,
but whatever you say will be taken down in writing and way he
given in evidence against you at your trinl. You must clearly.
understand that you have nothing to hope from any promise of
favour and nothing to fear from any threat which may have
been held out to youto induce you to make any admission or
confession of guilt, but whatever you now say may be given in

* The informant or witness may he bound to nroassente or zive evidenee by the following form of recognizanco at
foot of kis information or deposition: :

And the said deponent binds himself to attend at on the [or umy court before which of
compelent authority the trial may be directed to be had] to give evidence for or against the said C. DL for the said
offence, or otherwise to forfeit to the crown the sum of

' Signed duvpenent,

Tuken before me this ilay of in the year eighteen hundred and at
in the said county.

SBigned Justice of said county,
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evidence agninst you upon your trial notwithstanding such promisc
er threat.”
Suith as follows: (%) :
T'aken before me this
year cighteen hundred and
s #aid county.
Signed

day of in the

at

__ «Justice of said county.

Forus (B)--PROCESS TO ENFORCE APTPEARANCE.
B (Y} Summons to Witness.
Jounty of g '
Whereas there is reason to believe that (1)
and you are capable of giving material evidence concerning the
same,
‘This s to commangd you to appear at on
before such justice as shall be there to be examined
then on oath concerning such offence.

Signed
Juatice of the said .
The day of '
To of
B (2) Summons.
County of . Petty Sessions District of

Whereas information has been made to me that (T}
This is 1o command you to appear az a (2)

on the hearing of said complaint at on the

day of at o’elack, before such justices ns
glinll be there.
' Signed e dustice of enid county,
This day of
B (3) Warrant to arrest.
County of

Whereas an information has been made on
that (1)
and (%)

vath and in writing

This is to command you to whom this warrant is addressed to
arrest the said

*
of
and to bring him betore me or
to answer to the said complaint.
Signed
This
of

sume other justice of the county

_ . Justice of said county

“ day of 18
To (¥
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(5 BTareMEST oOf prisoner in
lis very words, or as nearly so
as poseible, nnd to be siged by
him, if he witt.

(') State the Cnaxes,

(')' Narure of Cuires, with
time and place.

(5 Insert : Party charged or
Wirnree, N

(1) CHARGE as in information,

(3 If the Case be so, add—
For accused—

Whereas « swmmons has been
issued to C.D. [the necured] or
X.Y. (8 witness] wnd C.D. [or
X.X.] kas neglected to appear
in obedience 1o the summons, and
oath has beew mode of the
service of the summane,

For Witness—

VWhereas cath has heen made
that X.Y. ean give material
evidence, but will not aftend
voluntarily ; or, whereas oath
has been made that X.Y . is heep-
ing owt of the way of persomal
FEFMCE OF O EURBHOME.

If after Indictment—

It has heen rertified to me that
[wtate ar in certifiente of clerk

* of Crowe: or pence].

(®) Person ageinst whom war-
rant is irsued.

{*) Apnxnrss.
To A.B., police constable, or,

. To A.B..and all other police con-

stables in England (or Treland),
or, to all police constables in
England (or Ireland).

B (4) Warrant for Arrest wheve an accused Person on Boil hos absconded.

County of
Whereas C.D., who stands charged before me at

appear al on
you, §e. (as in lnst Form B (3)).

was admitted to bail to

and has made default therein. This is to command
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¢!y State the CRARGE. ForyMs (C)—RECOGNIZANCES.
or .

Ifan nccused person Is remanded - C (1) Recognizance to appear, &e.

“ Whereas C.D. stands charged OUDLY OF ’

before me that { ) and the .

Rearing of the said eharge has  Wherens (
been [adjourned or interrupted]. my undergig)‘ned MN. binds himself to perform the following

) OBLIGATION. w . E
(??a attend at on the obligation, viz., to (%)
day of at o'elock ; _ ) _
o or otherwise to forfeit to the Crown the sum of

To attend at (any Court be-
fore which the trial may by

competent authority be directed ; ; ;
10 b6 had) and there:—To pre- O [ bound over with sureties]

Jor(or pr te, OT five evi
upon) . W{J U.é“ D""‘"’-“m;" The undersigned M.N., the principal party to this recognizance
againat the said C.D. for the hereby binds himself to perform the following obligation, viz,

suid offence;
or to (2)
To aurrender kimself lo the i
Reeper of the geol at ¥, and A3 the said principal party, together with the undersigned

ﬁéﬁfgﬁjﬁ”};’;ﬁ:ﬁj’;‘}‘;ﬁ ;‘,;"ﬁ surcties hereby severally acknowledge themselves bound to

take his trial for the same; forfeit to the Crown the sums following, viz.:—The said prin-
or 1 .

To A the peace (and be of clpal.party the sum of an.d the Sa‘.ld

good bekaviour)towards ail Her BUreties the sum of each, in case the

Maujesty’s subjects, and parti- aid principal party fails to perform the above obligation.

cuwlarly towards AB. for the MN Pl‘incipn] Party.

mf;: case of’ a remand or Sigﬂed ¥ .

adjournment) . . . Q.R —— } Sureties,

3:2 & m::;‘,i ‘fﬁjﬁm f:";f Taken before me this day of at

an earlier day if so requi;'ed. SIS'HEd- i Justice of said county.

-C (2) Form of Recognizance where the Prosecutor requires the Justice to bind kim over to
prozecute after the Charge is dismissed.

Courty of

Whereas C.D. was charged before me upon the information of E.F.that C.D. [state
the charge], and upon the hearing of the said charge I discharged the said C.D., and the
said E.F. desires to prefer an indictment against the said C.I. respecting the said charge,
and has required me to bind him over to prefer such an indictment at {here deseribe the
next practicable sitting of the Court to which the person discharged would have lbeen
committed).

The undersigned E.F. hereby binds himself to perform the following obligation, that is to
say, that he will prefer and prosecute an indictment respecting the said charge against the
gaid C.D. at [as above]. And the said C.JD. acknowledges himself bound to forfeit to the
Crown the sum of £ in case he fails to perform the said obligation.

CD.

Taken before me,
A.B,
Justice of the county of

C (8) Form of Recognizance for Witness examined under Section 437,

County of

Whereas 4.B. was examined before me as a witness under the Criminal Code (Indie-
table Offences), s 437. The undersigned 4.B. hereby binds himself to perform the fol-
lowing obligation, that is to say, that he will appear and give evidence before any justice
of the peace, Court of Oyer and Terminer, or Quarter Sessions, if called upon for that
purpose, at any time within three months next ensuing. And the said 4.H. acknowledges
himaelf bound to forfeit to the Crown the sum of £ in case he fils to perform
the above obligation. :

AB,

Taken before me,

Justice of the county of

_ : ' Certificaie of Forfeiture.
I certify that the said M.N.,, (E.F. or A.B.) has not performed the above obligation,
Signed Justice (or Clerk of Pence. &)
This day of 18
M 603, Co
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Estreat,
1 order that the sum of be levied off the 8 of the said M.N.,, and the
sum of off the goods of each of the said sureties O.P. and Q.R. - :
Signed Justice of said county.

This day of 18 .

Nore.—In all the recognizances there must be given the name and surname of the person bound, his oceupation
or profession if any, the place of hix residence, the name and number if any of the street, and whether he is owner,
tenant, or lodger.

Fogms (D)—Warranta,

D (1) Warrant to commit (or detain) for Trial, §e. () Cuasex, with tine and
N place.
Countyof (%) RecrraLs.
Whereas & charge was made on the day of Iéindlmntbfg}md i
on the1 oath of X.¥. [or X.¥. and others, as the case may be). has boen found agz'{m: pri
that (1) C.D. for the said offence.
and (2) . Adjournments-—

Whereas the hearing of the said
complaint kas been adjourned fo
the day of [
ar )
Whereas the hearing of the said
charge was adjourned, &c., and
the said C.I). was admitted to
appear on bail that day or such
cardier day as should be re-
quired, and whereas he was sum-
moned to attend onthe day of
but did ot appear ge-
rording o hiy recognizance,
Remands on arrest— .
Whereas the said C.D. has been
brought before me under a wars
rant of arvest, and the said
icharge 15 to be Reard om the
day of at
Refractory witness—
.. . . Wherear X.X., o material wit-
This is to command you to whom this warrant is addressed to ness, has, without just evcuse,

lodge the said refused to make oath as « wit-
8 ness (O {0 answer cerlain ques-
( ) tiong) {or to enter intn recoy-
of nizance o giue’ evidmce.oncfhgc
in the gaol at F., there to be imprisoned by the governor of said E':fix}f the said C.D.} in that
gaol, as follows :—(*) (") Nasem of Person to be com-
) mitted.
(Y Pemiop of Imprisonment.
For trial-—

Until Ris trial for said offence
or till he shall be discharged by
due course of law.
And for this the present warrant shall be a sufficient authority ng,mtﬁ’;im of the said C.D.
to all whom it may concern. wnless ha shall in the meantime
- enter inte such recognirance as
required (or wntil the  day of
unlese he shall in the meantime
congent to answer &8 required).
For adjournmentzs—

Signed Justice of said county.  Until the above timeof adjourn-

This day of ment (orheaﬁnge,or such eariier

5 day a8 he may be required upow

To ()_ of when he shall have kim al the
above place.

G0 AR i ble (b
. e A.B. police constable (
D (2) Warrant to convey defore a Justice of another County. his proper title), and all other
police constables in England (or
Countyof Ireland).
Whereas information upon oath was made that (2)

And whereas 1 have taken the deposition of X ¥ as to the

said offence. (1) BraTE CuaRGE, with time
And whereas the charge is of an offence committed in the and place,

county of
This is to command vou i

(s) oo ¥ to convey the eaid {%) NaME of aecnsed person.

!

before some Jjustice of the last-mentioned county, near the above
place, and to deliver to him this warrant and the said deposition.

(!} ADDREEE—
Lo A.B. police consiable (by

Signed _ Justice of the first-mentioned county. his proper title), and all uther
T day of 18 ‘ gol}ce cfnstabfes ‘n England (or
To _ of reland),

—
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(%) CrumaE, with time and place. D (3) Warrant to discharge from Gadl,
County of

(%) Nawr of Prisoner, Whereas a.oharge was made tha.t (1)

%?rlingru::&s: . and wheveas the said

Was committed to take his triat 9]
Jor soid offence, but has now Of
duly entered into recogmizamce ')

¢o appear for that purpose.

For Witness—

Was commiited for refusing lo

ender inlo recognivance fo give .. . s
evidence on the trial of D, This is to command you to take recognizance of the said

Jor said offence, but has now in the sum of £ to appesr for that purpose and then

w“‘;’:;‘ﬁﬁ;‘j"dfn:ﬁ‘g:;“fo})b{j; to discharge the said . unless he shall be in your custody for

bailed” or committed) or two S0me other cause,
sureties have duly entered into Signed Justice of said county.
recognizonces for his appearance This day of 18

that purpose, )
{:; A‘;Di;::os (*) To the governor of the gaol at )

(1) Insert deseription of the

thi to be acarched for, and )
ofmt e offence in vespect of . D (4) Werrant to search.
which the search is made. Whereas it appears on the Qath of 4.B. of M.N. that there

is reason to suspect that (%) :

are concealed in at

(*) The warrent may be exe-

cuted between 6 am. abd 9 pan.  Lhis is, therefore, to autliorise and require you to enter between

upless the justicc otherwise the hours of (®) into the said premises, and

directs. to search for the said things, and to bring the same before me or
some other justice, .

) ApprEsa— . Signed Justice of said county.

To the police consiable who e This dav of 18

to execnte the warrant by his ¥ .

proper title. *) TO - . Of___ e e N

Form E—NoOTICE oF INTENTION TO TAKE DrPosITION OF A WITNESS.

To A.B. of _ _

Take notice, that whereas it has been proved upon the oath of before
(name and residence of justicel, that [name and full description of witness]

is able to give evidence tending to prove [the gudlt or innocence of the accused] the exami-
nation of the said will be taken at on at o'clock,
on which occasion, if you think proper, you your couunsel or solicitor may attend and
erogg-cxamine the said ; and take notice that, whether you attend or not, the
deposition then taken of the said may be given in evidence at the trial, not-

withstanding your absence from such examination.
(Signed) C.D.

ForM (F)—R=eCEIPT FOR PRISONER,

County of :
() Naxmx, Rank, &c. 1 hereby eertify that I have received from A4.B, (") of

the body of C.D., together with n warrant under the hand of

J. 8., Esq, justice for the county of . , and
(2) I sabsr," or as the case may thﬂ.t tlhﬂ Sﬂid Prisﬂnel' wasa (2) at the t,ime he
be. was 8o delivered into my custody.

Signed

Governor of the gaol at

This day of 18

M so1.
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ForM (G)—CERTIFIOATE OF INDICTMENT BEING FOUND.

County of
T hereby certify that the (!)
held at : in the said county on the @)« Court of Oyer and Terminer,
day of a bill of Indictment end General Gaol Dsli!jcry," or
~was found by the grand jury against (\D., therein described Court of Quarter Sessiens.
as C.D. of N., for that on the , day of
at
and that the said C.D. has not appeared or pleaded to said
indictment. (*y Orrexck as in indictment.
Dated this day of
Signed,
Clerk of Crown [or Peace].
This duy of 18

_ Forms (H) —BAIL.
H (1) Certificate of Consent to Bail by the committing Justice indorsed on the Commitment.
I hereby certify, that I consent to the within-named 4.B. being bailed by recognizance,
himself in and [fwo] sureties in : each. _
' J.S.

H (2) The like, on a separate Paper.
‘Wheress 4.B. was on the committed by me to the [Prison] at

charged with [de., naming the gffence shortly]:

T hereby certify, that I consent to the said A.B. being bailed by recognizance, himself
n and [twv] sureties in each,
Dated the - day of 18

i

J 8,

Forms (1)—INDICTMENT.’
1 (1) Heading.

In the (name of the Court in which the indictment is Jound).

The jurors for Our Lady the Queen present that :
[ Where there are more counts than one add at the beginning of each count]:
% The said jurors further present that _ '

_ I(2) Charge.
Ezamples of the manner of stating Offences,

{a) A murdered B, at on .
(8) A. stole a sack of flour from a ship called the at

on . _
(¢) A. obtained by false pretemces from B. s horse a cart and the harness of a horse
' on :

at
A. committed perjury with intent to procure the conviction of B. for an offence
punisheble with penal servitude, namely robbery, by swearing on the trial of B. for the
robbery of . at the Court of Quarter Sessions for the West Riding of the county ot
York, held at Leeds on the day of 1879, first, that he A.
saw B. at Lieeds on the day of ; secondly, that B._asked 4. to

lend B. money on & watch belenging to C.; thirdly, e
T

24

(¢) The said A. committed perjury on the trial of B. at a Court of Quarter Sessions
held at Kilkenny on for an assault alleged to have been committed by the
said B. on €. at Kilkenny on the day of , by swearing to the effect that
the said B. could not have been at Kilkenny at the time of the alleged asseult, inasmuch
as the said 4. had seen him at that time in Waterford.

(f) 4., with intent to maim disfigure disable or do grievous bodily harm to B, or with
%tfnt to resist the lawful apprehension or detainer of 4. {or C], did actual bedily harm to

. {or D.]. ’

() A.], with intent $o injure or endanger the safety of persons on the North-Western
Railway did an act calculated to interfere with an engine a tender and certain carriages on
the said railway on at by [describe with so much detail as is syfficient
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to give the accused reasonable informnation as to the acts or omissions relied on against him,
and io identify the transaction]® _

(9) A. published a defamatory libel on B. in a certain newspaper, cailed the ,
on the day of A.D. s which libel was contained in an
article headed or commencing [describe with so much detail as is sufficient to give the
accused reasonable information as to the part of the publication to be relied on against
him), and which libel was.writien in the sense of imputing that the said B. was las.the
case may he). :

(~) Tzat A. without leave of Her Majesty did at [ Birkenhead] equip, furnish, fit out, or
arm, or attempt, or endeavour to equip, furnish, fit out, or arm {#his is rendered sufficient by
Section 483 of the Code; Section T1 renders it unnecessary to proceed to state that they
“ procured, aided, or assisted” in the equipment] a ship called the « Alexandra,” in order
that it might be employed in the service of a certain foreign power called the Confederate

States [sce Section 484 of the Code] against a foreign power called the United States, with
which Her Majesty was not then at war.t .

ForMa (J).—CHALLENGES,
J (1). Challenge to Arruy. 7

The Queen ] The said A.B., who prosecutes for Our Tady the Queen [or the said
- } C.D., as the case may be] challenges the array of the panel on the ground
C.D. that it was returned by X.¥, sheriff of the county of [or
E.F, deputy of XY, sheriff of the county of » as the case may be), and that

the gaid X.Y. [or E.F., as the case may be] was guilty of partiality [or fraud, or wilful
misconduct] on returning said panel.

J (2). Challenge to Poll.

The Queen | The said A4.B., who prosecutes, de. [or the said C.D., as the case may
e be] challenges G.H,, on the ground that his name does not appear in the
C.D. Jurors’ Book, [or ¢“that he is not indifferent between the Queen and
the said C.D.,” or “ that he was convicted and sentenced to (“ death’ or “ penal servitude,
or ¢ imprisonment with hard labour,’ or ¢exceeding twelve months,’” or “that he i dis.
qualified as an alien;” or in Ireland, that he is returned to serve as a juryman contrary
to the provisions in force for the returning of jurors in rotation].

SECOND SCHEDULE.

EnacrMENTs REPEALED.
Pagpr 1.
Acts of the Parliments of England, Great Britain, and the United Kingdom.

23 Edw. I. - - | The Statute of breaking prisons. The whole Act.
5& 6 Edw. 6. ¢, 11. - | An Act for the punishment of divers treasons. The whole Aet,
5 Eliz, ch. 9. - - | An Act for the punishment of such persons aa shall procure

or commit any wilful perjury. The whole Aect, except
section six.

8 Eliz.e. 2. - - | Ap Act whereby the defendant may recover his costs being
wrongfully sued. In part, that is to say, section three.
T&8Will 3. ¢ 8, - | An Act for regulating of trials in cases of treason and misprigion
of treason, The whole Act, except sections ten and eleven.
O Will, 3. ¢. 35, - | An Act for the more effsctual suppressing of blasphemy and
profaneness. The whole Act.
11Will. 3.¢. 7. - - | An Act for the more effectual suppression of piracy, The
whole Act, except sections eleven, twelve, and seventeen.
An Act for preventing tumults and riotous assemblies, and
for the more speedy and effectual punishing the rioters. The
whole Act, except sections six, nine, and ten.

1 Geo. 1.5t 2. ¢. 5. =

* A failure to state the cirenmstances with sufficient detail will
snd to postpone the trial, but will not vitiate the count.

1 In the Attorney Gemneral ». Sillem, fonnded on the seventh section of 5% Geo. 3. c. 69, it was deemed advisable
to frame 58 counts. See an abstract of the indictment in 38 L. J. Exch. 92. That Act has since been repealed ;
but to show the degree to which the clauses referred to would render such prolixity without excuse, a forr of
count hag been drawn which would be sufficient under the Code if the 59 Geo, 3. c. 69. was still in force,

give ground for an application for particalars
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4 Geo, Lo 1L

8 Geo, 1. c. 24, -
12 Geo. 1, e 29,

2 Geo. 2. 0, 25, -

25 Geo. 2.¢. 37,
12 Geo. 3. ¢, 24, -

33 Geo. 3.0.67. -

36 Geo. 8.¢. 7. -

37 Geo. 3.¢. 70.

37 Geo. 3. ¢. 123.
39 & 40 Geo. 8.¢. 93.
650 Geo. 3. ¢, 102.

52 Qeo. 8. ¢, 104,

54 Geo. 3. ¢ 146,

57 Geo. 3. ¢ 6. -

1 & 2 Geo. 4. o 24,

1 & 2 Gen, 4. ¢. 88.
5 Geo, 4. c. 84. -
7 Geo. 4. c. 84, -
7 &8 Geo. 4 ¢, 28,
9 Geo. 4. c. 54, -

2 Geo. 4. ¢, 69, -

1 &2 Will, 4.0, 44,

An Act of which the title begins with the words “An Act
* for the better preventing,” and ends with the words “ rela-
“ ting to pirates” The whole Act,

An Act for the more effectual suppressing of piracy. In part,
that is to say, sections one, thiree, six. '

AnAAct to prevent frivolous and vexatious arrests. The whole

et.

An Act for the more effectual preventing and further punish-
ment of forgery, perjury, and subornation of perjury, and
to make it felony to steal bonds, notes, or other securities
for payment of money. The whole Act.

An Aect for better preventing the horrid erime of murder. The
whole Act.

An Act for the better securing and preserving His Majesty’s
dockyards, magazines, ships, ammunition, and stores. The
whole Act.

An Act for better preventing offences in obstructing, destroying,
or damaging ships or other vessels, and in obstructing
seamen, keelmen, casters, and ship carpenters from pursuing
their lawful avocations. The whole Act. -

An Act for the safety and preservation of His Majesty’s person
and Government aguinst treasonable and seditious practices
and attempts. The whole Act.

An Act for the better prevention and punishment of attempts
to seduce persons serving in His Majesty’s forces by sea or
land from their duty and allegiance to His Majesty, and to
incite them fo mutiny or disobedience. The whole Act. °

An Act for more effectually preventing the administering or
taking of unlawful caths, The whole Act.

An Act for regulating trials for high treason and misprision
of treagson. The whole Act.

An Act for the more effectually preventing the administering
and taking of unlawful oaths in Ireland, and for the pro-
tection of magistrates and witnesses in criminal cases, In
part, that is to say, sections-one to four inclusive.

An Act to render more effectunl an Act passed in the thirty-
seventh year of his present Majesty, for preventing the
administering or taking of unlawful oaths. The whole Act.

An Act to alter the punishment in certain cases of high
treason. The whole Act.

An Act of which the title begins with the words *“ An Act
“ to make perpetual,” and ends with the words * treasonable
“ practices and atternpts.” The whole Act.

An Act to extend ceriain provisions of an Act of King
William the Third, intituled “An Aet for regulating of
“ trials in cases of treason and misprison of treason,” to
that part of the United Kingdom called Ireland. The
whonle Aect.

An Act for the amendment of the law of rescue. The whole
Act.

An Act for the transportation of offenders from Great Britain.
In part, viz, section twenty-two.

An Act for improving the administration of eriminal justice in
England. In part, that is to say, sections one, two, three,
five (so far as it relates to justices), twelve to twenty-one,
both inclusive.

An Act for further improving the administration of justice in
criminal cases in England. In part, that is to say, sections
nine, ten, sleven, twelve, _

An Act for improving the administration of criminal justice
in Ireland. In part, that is to say, sections one to three
inclusive, section five (so far as it relates to justices),
sections nine, sixteen, nineteen, twenty to twenty-two
inclusive, twenty-six to thirty inclusive, section thirty-two,

An Act for the more effectual prevention of persons guing
armed by night for the destruction of game. In part, that
is to say, so much of section one as relates to prosecution
by indictment and section nine,

An Act, the title of which beging with “ An Aet {0 amend an
Act,” and ends with the words “purposes therein men-
tioned.” In part, that is to say, sections four and five,
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4 & 5 Will. 4. 0. 67,

7 Will. 4, &1 Viet. ¢, 36.

7 Will, 4. & 1 Viet, c. 88,

7 Will. 4. & 1 Viet. c. 90,

5 & 6 Viet. c. 28,

5 & 6 Vict.c. 51,
6 &7 Viet. c. 96.

7 & 8 Viel. c. 2,
7 & 8 Vict. . 29.

8 & 9 Vict., e. 68,
9 & 10 Vict. c. 24.
11 & 12 Viet, e, 12,
11 & 12 Viet. ¢, 46,
11 & 12 Viet. ¢. 78,

12 & 13 Vict. c. 45.
14 & 15 Vict. ¢, 19,
14 & 15 Vict, e, 100,
16 & 17 Viet. ¢. 32.
17 & 18 Vict. . 26.
19 & 20 Vict. e, 102,
29 & 23 Viet, e, 17,
22 & 23 Vict. ¢, 35,
24 & 25 Vict. ¢, 94.

24 & 25 Viet, . 96,

An Act for abolishing capital punishment in case of returning
from transportation. The whole Act.

An Act of which the title begins with the words “ An Act
“ for ennsolidating the laws relative to offences agsinst the
“ Post Office,” and ends with the words “in those laws”
In part, that is to say, sections twenty-six (except so muich
as relates to destroying a post letter), section twenty-seven,
section twenty-eight (except so much as relates to stopping
mail), and section twenty-nine (except so much asrelates to
unlawfully taking away a post letter-bag sent by a post
office packet, or unlawfully taking a letter out of such bag,
or unlawfully opening any such bag).

An Act to amend -certain Acts relating to the crime of
piracy. The whole Act.

An Act to amend the laws relative to offences punishable by
transportation for life. The whole Act.

An Act, the title of which begins with the words “ An Act to
assimilate,” and ends with the words “in lieu thereof” In
part, that is to say, sections twelve and sixteen.

An Act for providing for the further security and pretection
of Her Majesty’s person, The whole Act.

An Act to amend the law respecting defamatory words and
libel. In part, that is tc say, sections three, four, five, six,
seven, eight.

An Act for the more speedy trial of offences committed on the
high seas. The whole Aect,

An Act to extend an Act of the ninth year of King George
the Fourth for the more effectual prevention of persons
going armed by night for the destruction of game, In
part, that is to say, so much as relates to prosecution by
indictment.

An Aect to stay execution of judgment for misdemeanours
upon giving bail in error. The whole Act.

An Aet for removing some defects in the administration of
criminal justice. The whole Act.

An Act for the better security of the Crown and government
of the United Kingdom. The whols Act.

An Act for the removal of defects in the administration of
criminal justice. The whole Act, :

An Act for the further amendment of the administration of
the eriminal law. The whole Act.

An Act to amend the procedure in courts of general and
quarter sessions of the peace in England and Wales, and for
the better advancement of justice in cases within the
jurisdiction of those courts. In part, that is to say, section
ten.

An Act for the better prevention of offences. The whole Aet.

An Act for furtber improving the administration of eriminal
justice. All that is unrepealed, exvept sections twenty-
two, twenty-seven, twenty-eight, thirty, and thirty-two.

An Act to make further provision for staying execution of
Judgment for misdemeanors upon giving bail in error, The
whole Act, exeept section eight.

An Act to assimilate the law and practice existing in cases of
high treason in Ireland to the law and practice existing in
cases of high treason in England. The whole Act.

An Act to further amend the procedure in, and to enlarge the
jurisdiction of the Superior Courts of Common Law in
Ireland. In part, that is to say, sections twenty-four and
ninety-two.

An Act to prevent vexatious indictments for certain mis-
demeanours. The whole Act,

An Act to further amend the law of property, and to relieve
trustees. In part, that is to say, section twenty-four, so
far as it creates a misdemeanour.

An Act to consolidate and amend the statute law of England
and Ireland relating to accessories to and abettors of indict-
able offences. The whole Act.

An Act to consolidate and amend the statute law of England
and Ireland relating to Jarceny and other similar offences.
The whole Act, except the following sections: one, twelve
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24 & 25 Viet, ¢, 97,

24 & 25 Viet. ¢ 98.

24 & 25 Viet. o 100.

28 Yict, c. 18. -

30 & 31 Viet. ¢. 35.
31 & 32 Viet. . 116.
32 & 33 Vict. c. 62.

33 & 34 Vict. c. 23.

34 & 35 Vict, e 112.
35 & 36 Viet, ¢. 57.

36 & 37 Viet. ¢, 71.

37 & 38 Vict. c. 36.
38 & 39 Vict. c. 24,
38 & 39 Viet, ¢, 94,

1

{so far as it makes any offence punishable on summary con-
viction), fourteen, fifteen, sixteen, seventeen (so far ea it
makes any offence punishable on summary conviction),
eighteen, nineteen, twenty-one, twenty-two, twenty-three,
twenty-four, twenty-five, thirty-three (so far as it makes
any offence punishable on summary conviction), thirty-four,
thirty-five, thirty-six (so far as it makes any offence punish-
able on summary conviction), sixty-five, sixty-six, eighty-
five, ninety-seven, ninety-nine, one hundred and two, one -
hundred and three, one hundred and five to one hundred
and thirteen, both inclusive, one hundred and twenty, one
hundred and twenty-two, one hundred and twenty-three.

An Act to consclidate and smend the statute law of England
and Jreland relating to malicious injuries to property. The
whole Act, except the following sections: twenty-two (so far -
as it makes any offence punishable on summary conviction),
twenty-three (so far as it makes any offence punishable on
summary conviction), twenty-four, twenty-five, thirty-eight,
forty-one, fifty-two, fifty-three, fifty-eight, fifty-nine, sixty-
one, sixty-two to seventy, both inclusive, seventy-six,
seventy-eight, seventy-nine, ) '

An Act to consolidate and amend the statute law of England
and Ireland relating to indictable offences by forgery. The
whole Act.

An Act to consolidate and amend the statute law of England
and Treland relating to offences against the persom. . The
whole Ach, except sections thirfy-nine, forty, forty-two,
forty-three, forty-four, .forty-five, forty-six, seventy-two,
seventy-six, seventy-eight, seventy-nine.

An Act for amending the law of evidence and practice on
criminal trials. In part, that is to say, section two.

An Agct to remove some defects in the administration of the
criminal law. The whole Aect, except section eight.

An Act to amend the law relating to larceny and embezzle-
ment. In part, that is to say, section one,

An Act for the abolition of imprisonment for debt, for the
funishmmt of fraudulent debtors, and for other purposes.

n part, that is to say, sections eleven, twelve, thirteen,
fourteen, seventesn, eighteen, nineteen. .

An Act to abolish forfeitures for treason and felony, and to
otherwise amend the law relating thereto. In part, that is to
say, sections three and four, ' :

An Act for the more effectual prevention of crime., In part,
that is to say, section nineteen,

An Act for the abolition of imprisonment for debt in Ireland,
and for the punishment of fraudulent debtors, and for other
purposes relating thereto. In part, that is to say, sections
eleven to fourteen inclusive, and sections seventeen to
nineteen inclusive.

The Salmon Fisbery Act, 1873, In part, that is to say, section
thirteen.

The False Personation Act, 1874. The whole Act,

The Falsification of Accounta Act, 1875. The whole Act. ‘

An Act to amend the law relating to offences against the
person. The whole Aet,

Parr 1L
Acts of the Parliament of Ireland.

28 Hen. 8. c. 7.
33 Hen.8. ¢ 1. -

28 Eliz. ¢. 1. -
3 Geo. 2. ¢ 4.

An Act of slander. The whole Act.

An Act that the King of England, his heirs and successors,
be Kings of Ireland. In part, that is to saly, seotion two.

An Act concerning wiiful perjury. = The whole Act.

An Act for the more effectual preventing and further punish-
ment of forgery, perjury, and subornation of perjury, and to
make it felony to steal bonds, notes or other securities for
payment of money, and for the more effectual transporting
felons, vagabonds, and others. The whole Act.
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5 Geo. 3. ¢. 21. -

17 & 18 Geo. 3. ¢. 36,

23 & 24 Geo. 3. c. 20.

26 Geo. 3. c. 24,

27 Geo. 3. ¢, 15.

31 Geo. 3. c. 17.

31 Geo. 3.c. 18,

33 Geo. 3. c. 45.
36 Geo. 3. ¢ 31.

37 Geo. 8. c, 40,

40 Geo. 8. ¢, 96.

An Act for the better regulating of trials in cases of high
treason under the statute of the twenty-fifth of Edward the
Third.- The whole Act.,

An Act for reviving and continuing several temporary statutes.
In part, that is to say, sections two and seven,

An Act for the more effectual punishing such persons as
shall by violence obstruct the freedom of corn markets and
the corn traders, or who shall be gnilty of other offences
therein mentioned, and for making satisfaction to the parties
injured. In part, that is to say, sections seven, eight,
twelve and thirteen,

An Act, the title of which bhegins with “An Aect for the better
« gxecution of the law within the city of Dublin,” and ends
with “city of Dublin.” In part, that is to say, sections
sixty-four and sixty-five,

An Act to prevent tumultuous risings and assemblies, and for
the more effectual punishment of persons guilty of outrage,
riot, and illegel combination, and of administering and
taking unlawful oaths. In part, that ia to say, sections one,
two, three, four, five, six, and seven.

An Act, the title of which begins with the words “ An Act to
“ prevent,” and ends with the words “high treason,” The
whole Act.

An Aet to render prosecutions for perjury, and subornation
of perjury, more easy and effectual, and for affirming the
jurisdietion of the quarter sessions in cases of perjury. The
whole Act.

An Act for the trial of trenson committed out of the King's
dominions. The whole Act.

An Act for discontinuing the judgment which has been
required by law to be given against women convieted of
certain crimes, and substituting another judgment in Lieu
thereof. The whole Act.

An Act for the better prevention and punishment of attempts
to seduce persouns serving in His Majesty’s forces by sea or
land from their duty and allegiance to His Majesty or to
in¢ite them to mutiny or disobedience. The whole Act.

An Act to revive, amend, continue, and make perpetual
certain temporary statutes. In part, that is to say, section
nine.




LONDON:

Printed by Grorck E. ETre and WILLILM SPOTTISWOODE,
Printers to the Queen’s most Excellent Majesty.

For Her Majeety’s Stationery Office.



