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COMMISSION,

Vicronia, by the Grace of God of the United Kingdom of Great Britain and Ireland
Queen, Defender of the Faith, To Our Right Trusty and Wellbeloved Councillor
Colin Baron Blackburn, one of Owr Lords of Appeal in Ordinary,—Our Right Trusty
and Wellbeloved Councilior Charles Robert Barry, one of the Judges of Owr High
Court of Justice in Ireland,—Our Trusty and Wellbeloved Sir Robert Lush, Knight,
one of the Judges of Our High Court of Justice,—and Our Trusty and Wellbeloved
Sir James Fitzjames Stephen, Knight Commander of Our Most Exalted Order of the
Star of India, one of Our Counsel Learned in the Law, Greeting :

Whereas We have deemed it expedient that a Commission shounld forthwith issue to
inquire into and consider the provisions of a Draft Code relating to Indictable Offences
prepared for the purpose of being submitted to Parliament during the ensuing Session,
and to report thereon, and to suggest such alterations and amendments in the existing
law as to Indictable Offences, and the procedure relating thereto, as niay seem desirable
and expedient.

Now Know Ye that We, reposing great Trust and Confidence in your Knowledge
and Ability, have anthorised and appointed, and do by these Presents authorige and
appoint, yon the said Colin Baron Blackburn, Charles Robert Barry, Sir Robert
Lush, and Sir James Fitzjames Stephen to be Oum Commissioners for the purposes
aforesaid.

And for the better effecting the purpeses of this Our Commission, We do by these
Presents give and grant unto you, or any three of yon, in case you shall think fit so to
do, full power and authority to call before you such persons as you shall judge likely
to afford you any information on the subject of this Our Commission.

And We do by these Presents Will and Ordain that this OQur Commission shall
continue in full force and virtue, and that you Our said Commissioners, or any three
of you, may from time to time proceed in the execution thereof and of every matter -
and thing therein contained. although the same be not continued from time to time by
adjournment.

And We further ordain that you, or any three of you, may have liberty to report
your proceedings under this Commission from time to time if you shall judge it
expedient so to do.

And Our further Will and Pleasure is that you do with as little delay as possible
report to Us, under your hands and seals, or under the hands and seals of any

three of you, your opinion upon the several points herein submitted for your con-
sideration.

And for your aseistance in the execution of this Our Commission, We have made
choice of Our Trusty and Wellbeloved Hugh Cowie, Esquire, Barrister-at-Law, to be
Secretary to this Our Commission and to attend you, whose services and assistance We
require you to use from fime to time as occasion may require.

Given at Our Court at Saint James’s, the Seventeenth day of August 1878, in the
Forty-second year ot Our Reign.

By Her Majesty’s Command,
RICHARD ASSHETON CROSS.
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REPORT.

TO THE QUEENS MOST EXCELLENT MAJESTY.

WE, the Commissioners appointed to inquire into and consider the provisions of a
Draft Code® relating to indictable offences prepared for ihe purpose of being submitted
to Parliament, and to report thereon, and to suggest such alterations and amendments
in the existing 'aw as to indictable offences, and the procedure rolating thereto, as
may seem desirable and expedient, have in obedience to Your Majesty’s cominands
proceeded to the best of our ability te consider tho various matters referred to us.

The Draft Codo of 1878 (hereinafter called the Bill) was prepared with reference to
the law of England only; but it having since been resolved that the proposed legis-
lation should extend to Ireland also, certain papers containing valuable information
and suggoestions with reference thereto have been drawn up and laid before us, under
the dircetions of the Attorney Gencral for Ireland.

The first step we took was to send copies of the Bill to Your Majesty’s Judges, the
Chairmen and Deputy Chairmen of Quarter Sessions, Recorders, and many members
of the bar and other gentlemen having practical exporience in the administration of
the criminal law in both countrics, with a circular requesting them to forward to us
any suggestions which might oceur to them on any subject within the scope of the
Commission. Many answers were returned to us, containing suggestions which have
been carefully considered.

We sat almogt daily throughout the day from the early part of November 1878, till
the 8th April last, and resumed our sittings during the month of May. '

We considered the Bill roferred to us with minute attention. We compared
every one of itg provisions with the anthorities on which they were based, and we made
such alterations as appeared to us desirable. We also considered such of the questions
of policy raised by it as appeared to us to fall fairly within our Commission.

We have also considered and ascertained to the best of our ability what the un-
written criminal law 1s, so far as 1t 18 settled ;: and to what extent the law so settled can
with practical advantage be declared and enacted in a Code, and in what respects it is
expedient that it should bo alterod.

Wo have also considered on what pomnts the wnwritten law 18 at present doubtful ;
and how far it can with advantage be rendered certain and enacted in a Code.

We have also considered what alterations can practically and with advantage bo
made in such parts of the statnte law as we deem it expedient and practicable to
embody in a Code.

We have also taken into cousideration cervtain acts and conduet at present not
criminally punishable at all, or only punishable as common law misdemeanours by
fine and imyprisonment, but which have been fouud so highly mischicvous that it 1is
expedient to make them criminally panishable with severity.

Our suggestions on all these subjects will be found embodied in the Draft Code which
we have appended to thig Report. The references in the margin of the Draft Code will
enable any one to compare 1t with the authorities ou which it is founded, and also to
see how far it corresponds with and how far it doviatos from the existing law.

The guestion whether the reduction of the criminal law of Hngland, written and
unwritten, into one code is either desirable or practicable, is one which has been
much considered. In 1833, 1836, and 1837, three different Commissiong were issued,
under which eight Reports werc made. In 1845 a fourth Commisgion was issued,
under which five Reports were made. In the Fourth Report of the Commissioners
appointed in 1845, is a draft of a Bill for consolidating iuto onc statute the written
and unwritten law relating to the definition of erimes and punishments. This Bill
was introduced into the House of Lordsin 1848 by Lord Brougham, but was not further
proceeded with.

* The Criminal Code Indictable Offences Bill, 1878.
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1u 1852 Lord St. Leonards, then Chancellor, took ap the matter, and gave direetions
for preparing separate Bille for the codification of the eriminal law on separate
subjects.  One Bill, for the codification of the law as to offences againat the person,
was accordingly prepared, and was introduced in the Housc of Lords by lLord St
Leonards, and reforred to a Select Committee comprising (among others) Lords
Lyndhurst, Brougham, Campbell, Truro. and Cranwortl,  That Scleet Committes
considered the Bill, and made many amendmwenis in it hot had not completely revised
it when, on the chunge of Goverment, the watter dropped.

In 1853 the consideration of the subject was resumed. and Lord Cranworth {then
Chancellor) sent a copy of the Bill as amended hy the Scleet. Commithoe to the judges,
requesting their opinions ow it, These opinions were unfavourable : and tho Chatceellor
thereupon requested and received a memorandum in auswer 1o the criticismy of the
judges, from Messrs. Greaves and Lonsdale, the gentlemen who had prepared the
Bill.

These papers were laid hefore the House of Lords, und are the Sessional Papers,
No. 19 and No, 180 of 1854, The plan of codification was abandoned by Loml Cranworth,
but eight Bills were prepared under his directions ; and after much eonsideration nine
other Bills were preparved in 1856,

Of these last, seven became, with some alterations, the Aets well known a8 (reaves’
Criminal Consolidation Acts, 24 & 25 Viet. ce. 94, 95, 96, 47, 98, 99, and 100. These
Acts have undoubtedly worked very well, and there have heen fow diffcultios as to
the mterpretation of their clauses; but they make no attempt at codification. For
example, ¢. 100, sect. 1. enacts that whoseever is convicted of murder shall saffer death,
but leaves it to the cominon law to say what ig wurder; and sect. 20 engets that
whosoever shall unlawfully wound shall be liable to penal servitade, but leaves it to
the commeon law to say tnder what circumstances wounding is not anlawtul,

The Reports above-moentioned contain a great deal of very valuable information.
We have consulted and referred to them: and though we dare not say we have con-
sidered everything of value to be found in such an Immensge mass of printed matter,
we hope that nothing very material las escaped our notice.

We have also considered with carc Tord St. Leonards’ Bill as amended by the
Select Committee, and the criticisms of the judges as found in the sessional paper of
1854. These criticisms (many of which were unsubstantial and needlessly refined)
may be taken fo show that to frame a Code properly is a very difficult task, but we do
not think they by any means justify the conclusion that the undertaking is imprac-
ticable.

L.
FODIFICATION IN GENERAL.

Betore proceeding to observe on the provisions of the Draft Code, we deem it
expedient to make an attempt to remove certain misconceptions relating to codifica-
tion, which we have reason to believe affect the judginent formed by many persons
upon the possibility and the utility of the undertaking. These misconceptions seem
to us to originate m a wrong estimate of what can be and is proposed to e effocted
by codification. _

It 18 assumed that the object of the process is to reduce to writing the whole of
the law upon-a given subject, in snch a manner that when the Code becomes law,
every legal question which ean arise upon the subject with which it deals will be pro-
vided for by its express language. When any particular attempt at codification is
judged by this standard, it is easy to show that the standard is not attained.

It 1s also common to argue that even if such a standard were attained, the result
would not be beneficial, as it would deprive the law of its “elasticity ”; by which is
understood the power wbich the Courts of Justice are said to possess of adjusting
the law to changing cireumstances by their decisions ou particular cases. 1t is said
that the law of this country is in a state of continnal development ; that judiecial
decisions make it more and 1uore precise and definite by settling questions previously
undetermined ; and that the resull is to adjust the law to the existing liabity and
wants of the country. "o this process it is said that codification, so far ay it goes,
would put an end, and that the result would he to substitute o fxed inelastic system.
for one which possesses the power of adjustment to circumstances.

& appears to us that these observations may be answered hy pointing out the object

and Dmits of codification, and by examining the real nature of the change which codi-
fication would produce.
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In the first place, it must he observed that codification merely means the reduction
of the existing law to an orderly written system freed from the needless technicali-
ties, obscurities, and other defects which the experience of its administration has dig-
closed. The process must be gradual. Not only must particular branches of the law
be dealt with separately, but each separate measure intended to codify any particular
branch must of necessity be more or less incomplete. No one great department of
law is absolutely unconnected with any other. For mstance, bigamy is a crime, but
in order to know whether a person has committed bigamy, it i necessary to know
whether his first marriage was valid. Thus the definition of the crime of bigamy
cannot be completely understood by auy one who is unacquainted with the law relating
to marriage. The definition of theft again involves a knowledge of the law relating to
property, “and this connects itself with the law of contract, and many other subjects.

There are, moreover, principles underlying every branch of the law, which it would
be impracticable to introduce into a Code dealing with a particalar branch only.
The principles which regulate the construction of statutes supply an illustration of
this. A Criminal Code must of couvse he construed like any other Act of Parliament,
but it would be incongruous to embody in a Criminal Code the general rules for the
construction of statntes. oven 3f it were considered desirable to reduce” them to a
definite form.

It is, however, easy 1o exaggerate the degree of this incomrpleteness. Practically
the great leading branches of the law are to a great extent distinet from each other;
and there is probably no department which is so nearly complete in itself as the
Criminal Law. The oxperience of several foreign countries and of British dndia bas
proved that the law relating to crimes is capable of being reducod to writing in such
a manner as to he highly Tisetul. Indeed. a very large and important part of tho
criminal law of this country is already redueed to wmtlug n statutes, and in partioular
that portion dealt with by the Consolidation Acts of 1861, And there is no distinction
in the nature of the subject helween the parts of the criminal law which are written
and the parts which are not written. Thigh treason is defined by statute, and so is
bribery. Why should it be hinpossible to define vanrder or theft?

The unwritten portion of the eriminal law includes the three following parts: (1)
Principles relating to matter of exeuse and justification for acts which are primd facie
criminal ; (2) the definitions of murder, manslaughter, assanlt, thett, forgery, perjury,
libel, unlawful assembly, 1iot, and some other offences of less frequent occurrence
and importance ; and (3) cortain parts of the law relating to procedure. To do for
these parts of the criminal law what has already heen done for the rest of it is no
doubt a matter requiring labour and care; but when 30 much of the work has beon
already done, it seems nunreasonable to doubt, either that the remaiming part of the
criminal law can be reduced to writing, or that when it ix written down and made to
form one body with the parts already written, the whole will not he improved.

The objection most frequently made to codification—that it wounld if successful
deprive the present system of its “elasticity "~—~has, we have reason to believe,
exercised cousiderable influence; but when it s carefully examined, it will we think
turn out to be entitled to but little. if any, weight. The manner in which the law ig
at present adapted to ecircumstances is, first by legislation, and secondly by judicial
decisions. Iuture legislation could of conrse be in no degrec hampered by codification,
It would on the other hand he mneh facilitated by it. The objection under con-
gideration applies, therefore, exelusively to the effects of codification on the course of
judicial deciston. Those whoe consider that codification will deprive the common law of
its “elasticity ” appear to think that it will hamper the judges in the exercise of
a discretion which they are at present supposed to possess, in the decision of new cases
ag they arise.

There is some apparent foree i this objection, but its importance has to say the
least been largely exaggerated, and it s in our opinion certainly not sufficient to
constitute (as some people regard it) a fatal objection to codification. In order to
appreciate the ob]ectlon, 1t 13 necessary to consider the nainre of f:.hl‘% so-called
diseretion which is attributed to the judged. ~

It seemns to be assamed that when a judge is called on to deal with a new
combination of circinnstances, he is at liherty to decide according to his own views
of justice and expediency; whercas on the coutrary he is bound to decide in
accordance with principles already established, which he can neither disregard nor
alter, whether they are to be found in previous judicial decisions or in hooks of
recognized authority. The consequences of this arve, first, that the elasticity of the
common law 18 much smaller than it 18 often supposed to be; and secondly, that so

A 4
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far as a Code represents the effect of decided cases and established prineiples, it takes
from the judges nothing which they possess at present. '

For example, it never could be suggested that a judge in this country has any
discretion at the present day in determining what ingredients constitute the crime
of murder, or what principles should be applied in dealing with such a ‘charge undor
any possible state of circumstances: and yet the common law definition of murder
has in its application received a remarkable amownt of artificial interpretation. The
same observation is applicable to every other known offence.

In fact the elasticity so often spoken of as a valuable quality would if it existed, he
only another name for uncertainty. The great richness of the law of England in
principles and rules, embodied in judicial deeisions, no doubt involyes the consequence
that a Code adequately representing it must be elaborate and detailed ; but such
Code would not (except perhaps in tho few ecases in which the law is obseure) limit
any discretion now possessed by the judges. It would simply change the form of the
rules by which they are bound.

The truth is that the expression * clasticity ™ is altogether misnsed when it is
applied to English law. The great chavacteristic of tho law of this country, at
all events of its criminal law, is, that it is extremcly detailed and explicit, and leaves
hardly any discretion to the judges. Thix may be shown by comparing it with the
law of France. The crimina! law of France is founded upon the Gode P’énal, but
the decisions of the courts as to the meaning of the Code do uot form binding
precedents; and tho result is that the French courts can {within the limits preseribed
by the words of tho Code Pénal) decide according to their own views of justice and
expediency. In the exercige of this diseretion they are of course guided, though they

- are not bound, by previous decisions. The result is that French “eriminal uw nnder

the Code Pénal 1s mfiunitely more elastic than the criminal law of England is or ever
has becn, although the latter is founded on unwritten definitions and prineiples,
Tor instanco, it is stated in o work of great authority (Chauveauw et Hélio ** Théorie du
Code Pénal,” ITI, 487-9, Edun. 1861), that, after holding for 27 years that to kill
a man in a duel did not fall within the definition of * assassinat” given in the
Code Pénal, the Court of Cassation decided in 1837 that such an act did fall within
it. The authors of the work in guestion argue at great longtl that the earlier decisions
were right, and ought to be followed. A comparison of the provisions contained
in Part I of our Draft Code with the provisions on the seme and similar subjects in
the Code Pénal and' the German Steafgesetzbuch will show how numerons and
important are the questions whicl these Codes leave to be decided as thoy arige by
judges sud juries. Wo may observe, that it iy thisx generality of langnage, leaving
so much to be supplied by jndicial discretion. which gives to the foreign Codes that
appearance of completeness which creates xo mueh misconception as to what can or
ought to be cflected by a Code for this country.

We think that the precise and explicit character of onv own law is one of its most
valuable qualitics, and that one great advantage of codification would he that in
giving the result of an immense amount of experience in the shape of definite rules, it
would preserve thig valuable quality. ¢

Weo do not, however, mean to asscrl that this particularity is always necessary.
Wherever procize and definite propositions are Lo be conveyed, our rules for the con-
struction of statntes in many cases prohibit the employment of general lan gnage. and
require elaboration and detail in the steueture of a Codes but where the prineiples of
our law admit of any matter being left to the so-called diseretion of the judge or jury,
as the cage may be, this diseretion can he preserved i a Code by the use of 2-{-.,]191-&,]
language. - An illustration is supplied by the Exiradition Aet (33 & 34 Viet. e. 52,
s. 3) which enacts amongst otiier things that “a fugitive criminal shall not be sur-
« rendercd if the offence in respect of which his surrender is demanded is ono of g
«“ political character.” It is obvious that the cmployment of the expression “ an offence
of a political character ” might, under circumstances easy to imagine, impose wpon the
tribunal the necessity of deeiding questions of extreme delicacy and difficnlty, towards
the decision of which the mere words of the Legistature wounld contribute little op
nothing. Another illustration may be found in Seetion 39 of 33 & 34 Viet. ¢. 9, where
a erime is roferred to as “ of thecharacter known ax agrarian,”  Numerous instances
occur in the Draft Code in which we have thus designedly and of necessity employed
general language. In the Part on * Matter of excuse and justification,” such expres-
gions as the following frequently oceur: * Foree reasonably mnecessary for preventing
the continuance or renewal of a breach of the peace;” ¢ Forco not disproportioned to
the danger to be apprehended from the continuance of the riot.” In the provision
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relating to provocation, we speak of “an insult of such a nature as to deprive an
ordinary person of the power of self-control;” and many other expressions of the
like kind occur in different parts of the Draft Code, All of them lecave, and are
intended to leave, a considerable latitude to the jury in applying the provisions of the
Draft Code to particular states of fact. In other cases a considerable amount of
discretion is given to the Court. Thus for instance, it is declarcd to bhe a question
of law whether a particular order given for the supprossion of a riot is “nanifestly
unlawful;’ whether the occasion of the sale, publishing, or cxhibition of certain
clasges of books, engravings, &c. is such “as might be for the public good,” and
whether there is evidence for the jury of “excess.”” Again, ull the provisions relating
to libel are so drawn that wide latitude would be left to the jury in determining
whether a given publication is or is not libellous. .

Wo believe upon the whole that upon a detailed examination of the Draft Code, it
will be found that in respect of elasticity it makes very littlo if any change in the
existing law. It clears up many doubts and removes many technicalities, but it neither
increages nor diminighes to any material extent, if at all, any discretion at present vested
in either judges or juries.

It may be objected that Section § of the Draft Code constitutes an vxception to this
general remark. It provides that for the future all offences shall be prosecuted either
under the Code or under some other statute, and not a$ common law. The result
of this provision would be to put an end to a power attributed to the judges, in
virtue of which they have (it has been said) declared acts to be offences at common
law, although no such declaration was ever made before. And 1t 18 indeed the with-
drawal of this supposed power of the judge, to which the argument of want of clasticity
is mainly addressed. It is worth while to give instances of the imanner in which at
different times this doctrine has been put forward and acted upon. Of tho weakness
of the administration of justice in the Middle Ages, the impediments opposed to it by
what was then called maintenance, the cstablishment of the Court of Star Chamber
professedly to remedy its defects, and the abuses which led to the abolition of that
court in Charles I.’s veign, it is unnecessary to speak. It would seem, however, that
in carly times the courts were so little disposed to exercise the supposed power of
declaring new offences, that perjury by a witness was nover treated ax an offence
{except under certain statutes of Henry VIII and Elizabeth), till it was declared to
be one by the Court of Star Chamber.

After the Restoration the Court of King's Bench took upon itself some of the func-
tions of the Star Chamber. In the well-known case of Sir Charles Sedley for
instance, who conducted himself in public with gross indecency, the justices told him
that * notwithstanding there was not then any Star Chamber, yet they wonld have
« him know that the Court of King’s Bench was the cusfos morum of all the King’s
“ subjects.” (17 St. Tri. 155.)

Tn the case of Edmund Curll, who was prosecuted for publishing obscence libels in

1727, the court seems to. have proceeded upon a similar principle, and the sane conrse
appears also to have been taken 1n geveral instances upon the _prosogution of blagphemous
libels. MThe principle was stated in very wide terms in discussions upon the law of
copyright, first by Mr. Justico Willes (Lord Mansfield’s colleague), and afterwards hy
Lord Chief Baron Pollock. Mr. Justice Willes spoke of * justice, moral fitness,
“ and public convenience which when applied to a new subject make common law
“ without a precedent ” (Millar ». Taylor, 4 Burr. 2312). Liord Chief Baron Pollock,
many years afterwards, referring to‘thi:s passage, obsel‘vr;_sd, “1 ent.irely agrec with
“ the spirit of this passage so far as it regards the repressing what is a public evil,
« gnd preventing what would become a public mischief.” (Jefferys v. Boosey, 4 H.1..C.
936.) In the observations made by the judges on a scheme of codification prepared
in 1854, tho same view was stated. The following ave the words of Mr. Justice
rompton: 1 think it unadvisable to lose the advantage of the powor of applying
“ the principles of the common law to new offences and combinations avising trom
“ time to time, which it is hardly possible that any codification, however able and
« gomplete, should effectually anticipate.” In Sir William Krle’s T'reatise on the
Law relating to Trades Unions, there are several passages bearing on this subject.
See pp. 31-36 and 47-53. Though the existence of this power as inherent in the
judges has been asserted by several high authorities for a great length of time, we do
not think that any attempt would he made to exercise it at the present day; and any
such attempt would be received with great opposition, and would place the Beneli in
an invidious position.

In by-gone ages, when legislation was scanty and vave, the powers referred to may

M OADL ~ R
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have been useful and even necessary; but that is not the case at the present day.
Parliament is regular in its sittings and active in its labours; and if the protection
of society requires the enactment of additional penal laws, Parliament will soon supply
them. If Parliament is not disposed to provide punishments for acts which are upon
any ground objectionable or dangerous, the presumption is that they belong to that
class of misconduct against which the moral feeling and good sense of the community
are the best protection. Besides, there is every reason to believe that the eriminal
law is and for a considerable time has been sufficiently developed to provide all the
protection for tle public peace and for the property and persons of individuals,
which they are likely to require under. almost any ecircumstances which can bo
imagined ; and this is an additional reason why its further development ought in
our opinion to be left in the hands of Parliament. If it should turn out that we have
overlooked some common law offence, we think it better to incur the risk of giving
temporary tmmunity to the offender than to leave any one liable to a prosecution for
au act or omission which iz not declared to be an offence by the Draft Clode itself
or some other Act of Parliament.

But whilst wo exclude from the category of indictable offences any eulpable act or
omission not provided for by this or some other Act of Parliament, there is another
branch of the unwritten law which introduces different considerations ; namely, the
principles which declare what circumstances amount to a justification or excuse for
doing that which would be otherwise a crime, or at least would alter tho quality of
the erime. In the cascs of ordinary occurrence, the decigsions of the Courts and
the opinions of great lawyers enable us to say how the principles of the law are
to be applied. And so far the unwritten law may be digested without oxtreme
diffienlty and with practical advantage, and so far alse it may be gettled and rendered
certain.

In our opinion the principles of the common law on such subjects, when rightly
anderstood, are founded on sense and justice. There are a few points on which we
venture to suggest alterations, which we shall afterwards state in detail. At present
wo degive to state that in our opinjon it is, if not absolutely impossible, at least not
practicable, to foreseo all the various combinations of circumstances which may
happen, but which are of so unfrequent ocenrrenco that they have not hitherto been
the subject of judicial consideration, although they might constitute a justification or
excuge, and ' to use language at once so precise and clear and comprehensive ag to
include all cases that onught to be included, and not to include any case that ought to
he excluded. '
 We have already expressed ouwr opinion that it iz on the whole expedient that no
~ erimeg not specified in the Draft Code should be punished, though in consequence
some guilty persons may thus escape punishment. But we do not think it desirable
that, if a particular combination of circumstances arises of so wnusual a character
that the law has never been decided with reference to it, thero should be any risk
of a Code bemg so framed as to deprive an accused persou of a defence to which the
common law entitles him, and that it might become the duty of the judge to dircct
the jury that they must find him guilty, although the facts proved did show that
he had a defence on the merits, and would have an undoubted claim to be pardoned by
the Crown. While, therefore, digesting and declaring the law as applicable to the
ordinary caxes, we think that the common law so far as it affords a defence should he
preserved in all cases not expressly provided for. This wo have endeavoured to do
" by Seection 19 of the Draft Code.

Perhaps our meaning cannot be better explained than by stating the reasons why
we have on revision altered the clause on Compulsion which formed the twenty-second
seetion of the Bill, and have altogether struck out the eclause on Necessity, which
formed the twenty-third section. (These reasons will be found in Note A to this
Report.)

The mode in which we suggest that the principles of the common law should be
dealt with will be found in Part 111 of the Draft Code. It would be easy to enunciate
mn general terms and as abstract propositions the common law maxims which guide
the judges 1n administering the law; and the adoption of such a course would much
shorten any Code, but would be attended with the disadvantages we have already
pointed out. The principlo which is derived from a number of decisions is applied
to a new state of things, not according to the words in which it was originally
expressed, but according to its substance. But if it were laid down in a Code, it
would either have to be appliod as it was expressed in the Code, or a latitude would
be left which would deprive the Code of all certainty. We have been guided in
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framing this Part of the Draft Code by principles, sevoral of which we may herc
enunciate with sufficient accuracy for the purpose of this Report.

We take one great principle of the common luw te be, that though it sauctions
the cdefence of a man's person, liberty, and property against illegal violence, and
permits the use of force to prevent crimes, to preseve (ho puhln peace, awd to
bring offenders to Justlce, yet all this is subject to the vestriction that the force nsed
is Necessary ; that ig, that the miselhiet sought Lo he prevented conkl not be prevented
by less viclent means; and that the misehict done by, or which might veasonably be
anticipated from the force nsed is not disproportioned to the mjurvy or imisehicf which
it ix mntended to prevent. This last prineiple will cxplain and justify many of our
suggestions. It does not seem to have Deen umversally admitted®; and we have
thevefore thought it advisable to give our reasons for shinking that it not only vught
to he recowmaed as the law 1 tuture but that it is tho law at present. But as
ihis is in the nature of an argument, we have thought it better to print it as a
note. (See Note B to this Report.) :

Again, it ix a principle of the common law that what the law 1(=q1111r3h it justifies
—Quum?o uliqueid wendotur, mendabur et oiwne pey ol peeeendfue wd dlud (3 Rep, 115 1.)
It it is also a principle of the common law that all powers, the excrcise of which
may do harm to others, must be exercised in a reasonable manner, and that if there s
oxcess, the person guilty of such excess is liable for it according to the naturc
and quahty of lis act.~ 1t may also be said to be a principle of the common law
that where a person 1s under a legal duty on notice of certain faets to take certain
action, he will be protected in actmg on the honest boliof, formed without negli-
gence and on reasonable grounds, that those facts did exist, though that belicf was
nistaken.

For the reasons already given, instead of enteavouring to enunciate these principles
in abstract and general terms, we have judged 1t hetter to declare oxpressly whai
the law is in cases of such frequent or probable occurvence, that the law in respect of
them has been settled,—suggesting sonie few alterations, _and leaving the goneral
principles to be applied to cases so extraordinary that the law as apphcfmblo to them
has nover yeb becn decided, when if ever they arise.

There 18 a difference iu the language used in the scetions in this Part which
probably 1‘equu‘es explanation. Sometimes it 18 said that the person doing an aet is
“Jjustified ” 1n so doing under particular circumstances.  The etfect of an enactment
nsing that word would he not only to velieve lum from punishunent, but also to atiord
hiin a statutable defence againgt a civil action for what he had done.  Sometimes it
15 said that the person domg’ an act *“is protected frown criminal responsibility ” under
pavticular circumstances. The effect of an enactment using this Jangnuge is to relivve
himt from punishment, but to lteave his liability to an action for damages to he
determined on other grounds, the enactment neither giving o defence to such an
action where it does not exist, nor taking it away wlhere it does,  This difference is
rentlered necessary by the proposed abolttion of the distinetion between felony und
mizdemeanour.

We think that m all cages where it 18 the duty of a peace oflicer to arrvest,
(as it 18 In cascs of fclony,) it i8 proper that he should be protected, as he now g,
from ecivil as well as from eriminal responsibility. Aund as 1t 18 proposed to abolish
the distinction between felony and misdemeanocur, on which most of the existing law
as to arresting without a warrant depends, we think it is necessary to give a new pro-
tection from all Hability (both civil and criminal) for arrest, in those cases which hy
the scheme of the Draft Code are {so far as the power of arrest is concerncd) sub-
stituted for felonies. In those cases theveforc which are provided forin sccts. 32,
33, 34, 37, 38, the word “ justified 7 1s used. A private person is by the existing law
p10tected fI‘U]Il civil regponsibility for arresting without warrant a person who 18 on
reasonable grounds believed to have committed « folony, provided a felony has actually
heen comnnttell but not otherwise. Iu sect. 35, providing an cquivalent for this
law, the word used is “justificd.” On the other hemd where we suggest an cnact-
ment which extends the existing law for the purpose of protecting £ve person from
criminal proccedings, we have not thought it right that it should deprive the person
injured of his righi to damages. And in cases 1 which it 18 doubtful whether the
enactment extends the exlstmo' law or not, we have thought it better not to prejudice
the decision of the civil courts by the lanouao*a used.  In cases therefore such as
those dealt with by seets. 29, 30, 31, 36, 39, 46, 47, we have used the words protected
from eriminal 1‘esp0nmb1hty

* Nee Lord St. [.vona,td's B:ll of 1833 {No. 106),
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II.
WITAT A CRIMINAL CODE SHOULD CONTAIN.

Assuming then that the eriminal law is to be codified, or reduced to writing, the
next guestion which arises is as to the limits of the undertaking. The Bill referred
o us and the Draft Code appended to our Report deal only with indictable offences,
and it is essential to a full comprehension of the scope of both the Bill and the Draft
“ode to bear in mind the fact that neither of them 1s intended to embody the whole
of the law relating to all indictable offences whatever. The object is to frame a
(fode, including as far as practicable, all those crimes, whether at common law or
created Dy statute, which in the ordinary course of affairs come to be tried in the
Conrts of criminal justice.

Crimes may be punished by Parliamentary impeachment; and some crimes if
committed by persons having privilege of peerage, must be tried in a peculiar Court.
Neither case is of frequent occurrence, and we have not thought it judicious to
propose any alteration in either mode of procedure. Nor have we thought it expedient
to interfere with those statutes by which official persons in the colonies and in India
may be tried in this country for offences connected with their office.

But besides, there are many existing statutes under which persons may be indicted,
which we think it better to leave untouched by the proposed Code. They are of
different classes, and are left out for different reasons.

1. A certain number of statutes create indictable offences, which are rather
historical monuments of the political and religious struggles of former times than
parts of the ordinary Criminal Law. As instances we may refer to 1 Ehz c. 2,
which punishes “depraving or despising the Book of Common Prayer” on a third
conviction by imprisonment for life; the 2 & 3 Edw. 6, c. 1, which inflicts the
like punishment on clergymen who refuse to use the said *Book; the 13 Ehz. e. 2,
which makes it high treason to ““use or put in ure” certain kinds of Papal Bulls (as
to which however see 9 & 10 Viet. ¢. 59); the 13 Chas. 2, c. 5, which punishes with
tine and imprisonment all persons who colleet more than twenty signatures to a petition
to Parliament without leave from certain specified anthoritios.

9. A certain number of statutes create indictable offences, which cannot perhaps be
said to be obsolete, but were passed under special circumstances, and which are
seldom if ever enforced. "o propose either to re-enact or to repeal them would be to
rovive, without any practical advantage, controversies which would probably be both
bitter and useless. We propose, therefore, to leave them untouched. As instances
of statutes of this class we ay mention the Royal Marriage Act, 12 Geo. 3, ¢. 11,
which subjects persons present at the celebration of certain marriages to a pramunire ;
the 21 Geo. 3.c¢. 49, the Lord’s Day Observance Act, which declares certain places
opened for amusement or discussion on Sundays to be disorderly houses; the
39 Geo. 3,c¢. 79, which subjects the members of certain societies to seven years’ penal
servitude; the 57 Geo. 3, c. 19, whick forbids political meetings within a mile of
Westminster Hall during the sitting of Parliament or the Courts of Justice ; the clauses
of the Cathplic Emancipation Act, 10 Geo. 4, ¢. 7 (88. 28, 29, &c.), which bring Jesuits,
monks, &c. under extremely severe penalties, extending under some circumstances to
penal servitude for life. -

3. Many statutes which create indictable offences are of g0 special a nature, and are
so closely connected with branches of law which have little or nothing to do with
crimes, commonly so called, that it seems better to leave them as they stand than to

“introduce them into a Criminal Code. The following are the most important statutes
of thiz class:—the Aets for the suppression of the Slave Trade (5 Geo. 4, c. 113,
26 & 37 Viet. c. 88), the Foreign HEnlistment Act (33 & 34 Viet. c. 90), the Corrupt
Practices Acts (17 & 18 Viet. ¢. 102, and some others), the Customs Act (39 & 40
Vict. c. 36), the Post Office Act (7 W.4 & 1 Viet. ¢. 36), the Merchant Shipping Acts,
(17 & 18 Vict. ¢. 104, &e.). These Acts are complete in themselves; and though
each creates indictable offences, each would be mutilated and rendered far less con-
venient than it ig at present if the parts which create offences were separated from
the parts which deal with other matters; whilst if the offences were transferred to
the proposed Code in a form intelligible and complete, they would necessitate the
introduction of an amount of matter which would render it inconveniently cumbersome,
without any corresponding advantage.

* These statutes are applied to the existing Prayer Book by 14 Ch. 2. ¢, 4, 8. 20.
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4. A large number of statutes contain clauses of a penal nature intended to sanction
their other provisions, and scarcely intelligible apart from them. Thus, the 25 Hen. 8,
c. 20 provides for the election of archbishops and bishops by deans and chapters upon
the King’s license, and section 6 enacts that persons refusing to elect shall be liable
to a premsunire. The Marriage Acts of 1823 (4 Geo. 4, ¢. 76} and 1837 (6 & 7 W. 4.
¢. 85), both punish the celebration of marriages otherwise than in certain specified
ways. The Acts which regulate lunatic asylums create several special offences,
(e.g. 8& 9 Viet. c. 100, 8. 56, 18 & 19 Viet. ¢. 105, 5. 18), The Acts which establish
certain prisons give special powers to the kecpers of the prisons, and subject the
prisoners to special punishments for particular offences. (See as to Parkhurst Prison,
1 & 2 Viet. ¢. 82, 5. 12; Pentonville, 5 & 6 Viet. e. 20, 5. 24 ; Milbank, & & 7 Vict.
e. 26, s. 22.) It is obvious that many clauses of this sort arc more conveniently
placed in the special Acts than they would be in a general Criminal Code.

It will be remembered however that after the Code shall have come into operation,
if it is found expedient to incorporate any of these provisions in the general eriminal
law of the country, this can he done by legislation from time to time as oceasion arises,
Besides the classes of statutes referred to, there will be found wurepealed on the
statute book many enactments bearing more or less directly upon the criminal law or
its procedure, which have been rendered practically obsoleto or have been superseded
by subsequent legislation. These enactinents lying dormant on the statute book
gimply increase its bulk, but cause no embarrassment or inconvenience to those who
have to administer or who desire to study the criminal law. Theremoval of these énaci-
ments from the statute book will be more aptly accomplished by the rvevision of the
statutes which is continmounsly in progress, and the task can he more safely amd
ratisfactorily performed after the Code, if it becomes law, shall have Deen for some
time in operation.

5. There are statntes relating to Ireland, generally known as the © Peace Preservation
Acts.” These Acts are temporary, and of eourse should tind no place in the proposed
Code.

G. There arc also in force and applicable to Ireland certaln statutes, wsually called
the *~ Whiteboy Acts,” and certain enactments connected therewith. These statutes
constitnte a body of law of a highly penal and exceptional character, appavently
intended to repress offences springing from a peculiar state of society. Some of the
offences dealt with are offences under the ordinary laws; and these will be found to be
comprised in the Draft Code. We have also adopted into the Draft Code, but with
considerable modifications, especially as regards the amount of punishment, some pro-
visions found in these statutes, which ought to have a place amongst indictable offences
in both countries. See, for example, Sections 416, 417. If the Draft Code becomes
law, we hope that it will be found upon tlese points amply suflicient for the main-
tenance of order, and that the severe and cxceptional provisions of the Whiteboy
Code may be removed from the Statute Book.

1L
ARRANGEMENT 0F CODE.—FELNNY AND MISDEMEANQUR.==}MALICE,

We do not propose to attempt more in this Report than to give a general account of
the contents of the Draft Code, pointing out as we proceed in what respects it differs .
from the existing law, and showing generally how it is related to the Bill which we are
required to consider and report npon.

It may well be supposed that in preparing so extonsive and elaborate u neasure,
some difference of opinion was unavoidable. To a great extent, however, such differsnce
turned upon matters of style and arrangement, which vary at least as much in relation
to the proper manner of drawing up Acts of Parliament as in relation to any other
gpecies of literary composition. With this qualification, we may state that we are
unanimons in submitting the Draftin its present form, subject to the observations with
which it is accompanied.

As to the relation between the Draft Code and the Bill we have a general observation
tomake. The Draft is founded on the Bill throughout, but the language of the Bill
is altered in nearly every section ; considerable parts of it ave altogether redrawn, and
in some parts of the Draft Code a different arrangement has been adopted. In a large
piroportion of cases the differences between the two are differences of style, the matter
expressed being substantially the same. Many alterations made were in the direstion
oy expanding the provisions of the Bill, which, with w view to brevity, were framed

B 3
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in more general terms than was ultimately thought desirable. Single sections were thus
in many instances divided into two or more, and the lJanguage was frequently elaborated
in order to prevent possible misconceptions of the meaning.

A material alteration— to he found in Part I1T— consists in the elaboration of the
provigions respecting  justification and exeuse: another will be observed in the Part
relating to Forgery, where it was deemed expedient to retain, even at the risk of some
prolixity, the claborate provisions of the existing statute law on the subject. The
resatit i, that e Deaft Code is somewhat longer than the Ball,

The distribietion of the subject adopted in the Bill, and followed with two exceptions
in the Deaft Code, ix as follows: First come certain preliminary matters affecting
every part of the subjeet. These are, (1) the application and general scope of the
Code 1 {2) general provisions relating to punishments ; (3) provisions as to malter of
justitication and exense for acts which would otherwise be crimes; and (4) provi-
sions ax to the degree of participation in o erime which involves criminal responsibility
for it®

e definitions of the different erimes follow. Al crimes affeet the publie, and most
erimes specially affeet individuals.  But in some the injury to the public v most
ohvious, in others the injury to individuals.  We place the former first, and then go on
1o the Intter.  As regards erimes prineipally affveting the publie, we place first those
olienees whieh disturh the public peace, either by open force or by various kinds of
unlawful engagements awl conspiracios.  Next como the offences which interfere either
by corruption, deceit, or violence with the administration of justice. 'These are followed
by offences aguinst religion, morality, and public convenience. Passing to offences
whicl prineipally affect individuals, we take first those whieh affect the person, next
those which relate Lo vights inseparable from the person, such as marital and parental
riehts, and reputation.  These are followed by offences against rights of property and
virhts arvising from contract.  The procedure by which the offences previously defined
arc to be punished forms the seventh Title, and the repeal of the Acts whick it
supersedes the eighth and last.

With respeet to the general scope and contents of the measure, it i to be remem-
berved that it is intended to contain and in owr opinion does contain the whole of
the law relating to indictable offences, exeept that portion of it which is contained in
statutory cnactments falling under one or other of the classes above specified, and
exeept covtain.common law offences which we think onght no longer to be ireated
ax such, and which will he eeferred to in the course of onr observations.

"There ix zome difference as to thix matter between the Draft Code aud the Biil. - The
Bill ineluded severnd common law offenices which we have thought it safe to abohsh,
and it also embodied some statutes which we have thought it Dest to exclade, leaving
them as they stand on the stutute book for one or wmore of the reasons already given.
W have found ouly two or three statutory enactments which the Bilt did not contain,
and which we thought it dexirable to cmbody in the Draft Code.  The chief are 28 &
94 Viet. ¢. 75, 5. 12, which punishes the offence of aiding the escape of criminal
lunatics, and 50 Geo. 3, e. 59, 5. 2, which punishes public officers who make false
stafements i their aceounts.  And we have not discovered any common law offence not
provided for in the Bill, which we thought it desirable to preserve.

Both the Draft Code and the Bill in defining offences aboligh the distinetion between.
felony and misdemeanounr, and avoid throughont the nse of the word * malice.”

"The distinetion between felony and misdemcanour was in early times nearly, though
not absolutely, identical with the distinetion between erimes punishable with death and
erimes not w0 pudshable.  Yor a long time past this has ceased to be the case. Most
felonies are no longer punishable with death; and many misdemeanours are now
punishable more severely than wany felonies. The great changes whicel have taken
piace in our criminal law have wade the distinction nearly if not altogether unmeaning.
It i impossible to say on what principle embezzlement should be a felony, and the
frandulent appropriation of money by an agent or the obtaining of goods by false
protences a adsdemeanours why bigamy shonld be a felony, and perjury a mis-
demesvour; why child stealing should De a telony, and abduetion a misdemeanour.
The result of this arbitrary classification is that the right to be bailed, the lhality
to he arvested without warrant, and (to a certain extent) the right of the court to order
the payment of the costs of prosceutions vary in a wmanner equally arbitrary. and
uwnreasonable.

*Phe Prealt Code is divided anto tides, parvts, and sections. The Bill was divided nto parts, chaplers,
and seotiens, We o substituted “title ™ for *part,” and “part ™ for ©chapter,” in ovder 1o avoid the use
of the word “eliapler ™ ax the name of o sub-division of what might itself’ ultinately Lecome n chapter of the
statute bouk,
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Moreover the old distinetion still regulates the mode of trial. The person aceused
of felony has a right of peremptory challenge. The person accused of misdemeanour
has in England no such right. %he jury 1n cases of felony, however trifling it may
be, must be kept together till they give their verdict; in cases of misdemeanour,
however serious, they may he allowed to separate. We believe that crimes vary so
greatly in their charactemstics that it is practically impossible to suggest any principle
of general classification to be substituted for that of tho old distinction of fclony
and misdemeanour. The question whether a person accused of an offence should be
entitled or not to be bailed as of right, and should be liable or not to summary arrest,
can be more conveniently determined in reference to each particular offence than in
reference to any classification which occurs to us. We have therefore specifiod in
respect of each offence whether the accused 18 to be entitled to bhail or not, and
whether he is liable to be arrested without warrant or not; and as regards the
right of challenging jurors, we propose that the number of challenges to bo allowed
shall be proportioned to the possible severity of the punishment which might follow on
conviction, We havo also provided for the jury heing allowed to separatc during the
trial of all but capital cases. The Bill provided for the abelition of the distinction
between felony and misdemeanour, by laying down a gencral rule making the liabihty
to arrest and the right to bail dependent om the maximum punishment to which
the offender would be exposed on conviction; but this we do not regard as satisfactory. -
With regard to challenges its provisions wore not very different from those of the
Draft Code.

We have avoided the use of tho word * malice ” throughout the Dratt Codo, hecause
there is a considerable difference beiween its popular and its legal meaning. For
~ example, the expression * malice aforethought” in reforence to murder has received
judicial interprotation which makes its use positively misleading.

We now proceed to explain and remark on the different provisions of the Draft Code,
and to point out where they are intended to codify the unwritten law, and where to
digest the statute law, indicating in each case those provisions which cither alter or
modify the existing law, and generally comparing the Draft Code and the Bill as we
procced. In deing so we shall follow the order of the Draft Code.

IV.
TITLE, I.—INTRODUCTORY PROVISIONS,

Part T of the Draft defines tho application of the Act. It is to apply to—

(@) Piracy by the law of nations wherever committed, and all offences committed in
England or Ireland, and cortain offences committed by Bribish subjects elsc-
where ;

() All offences committed on board wny British ship within the limits of the
Admiralty jurisdiction, provided that such offences arc tried in England or
Ireland ;

(¢) All offences committed within the limits defined by the Territorial Waters
Jurisdiction Act, 1878, provided that they are tried in England or Ireland.

This provision naturally raises the question—-where is an offence committed ? A shot
is fired in ono place, which wounds a man in another place, who dies in a third place.
In which of these places is the crime committed P Section 4 provides that in such
cases the erime is to be deemed to have been ecommitted in cach of the three places
in question. But this is qualified by a proviso iutended to prevent what might be
considored an infringement on the comity of nations, by assuming legislative power

"to punish in this country foreigners for acts done abroad. The proviso deals with
a matter of some technicality, and is explained by a marginal note.

The following iltustrations will show the operation which these provisions are intended
to have:—

A sailor (whether a British subject or an alien) commits an offence on board a
British ship out of the realm of England or Treland, but within the jurisdiction of
the Admiralty. If he is tried in England or Ireland, he must bo tried according to
the provisions of the Draft Code; but the Draft Cede would not apply if he were
tried in the High Court of Calcutta, or the Supreme Court at Melbourne or Sydney
under Admiralty jurisdiction, or if he were tried in Scotland.
~ An alien commits a crimc on hoard a foreign ship whilst passing within the
territorial waters of the realm as defined in the Territorial Waters Jurisdiction Act.
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1878. He is liable to be tried under the Draft Code in England or Ireland, with the
leave of the Secrotary of State.

Aliens and British subjects whilst in a foreign country procure a crime to be
committed in England or Ireland. The British subjects are triable in England or
Ircland under the Draft Code, though they remain abroad till after the offence is
completc. The aliens are not triable in England or Ireland unless before the offence
is completo they come into Your Majesty’s dominions, and so become triable in the
same way as British subjects.

We have already observed upon the operation of section 5. The corresponding
section of the Bill repealed in effect all the common law definitions of offences for
which it provided substitutos, but left untouched all common law offences for which it
did not so provide. _ ,

We have taken the responsibility of recommending that crimes should no longer be
indictable at common law, bul only under the provisions of the Draft Code, or of some
other Act in force for tho time heing. We have adopted this course because after a
careful consideration of the subject we arc unable to discover any offence unpro-
vided for, except some which having become obsolete—e.g. champerty and common
barratry—we think ought not to be retained.

Section 5 will thus have the cffect of preventing indictments at common law for
conspiracy. The sections of the Draft Code which deal with this subject comprise
~ treasonable conspiracies (section 79), seditions conspiracies (section 102), conspiracies
to bring false accusations (section 126), conspiracies to pervert justice (section 127),
conspiracies to defile women (section 149), conspiracies to murder (section 180), con-
spiracies to defraud (section 284), conspiracies to commit indictable offences (sections
419,420), and conspiracies to prevent by force the collection of rates and taxes (seotion
421). The law as to trade conspiracies we have left untouched; and to make it clear
that we have done so, we have added a few words at the end of the clauses relating to
conspiracies in Part XXXVI,

There is not perhaps any distinet authority for the proposition that there are at
common law any criminal conspiracies other than those referred to, but some degree
of obscurity exists on tho gubject. An agreement to do an “ unlawful ” act has been
said to he a conspiracy ; but as no definition is to be found of what constitutes ** unlaw-
fulness,” 1t seems to us unsatisfactory that there should be any indictable offence of
which the elements should be left in uncertainty and doubt.

Part IT contains general provisions as to punishments. It makes the following
alterations in the existing law. _

Section 8 provides that the punishment of death shall be carried out in private in all’
cases, and not, as at present, in cases of murder only.

Section 13 gives the court power to discharge without conviction, persons who have -
committed acts which, though amounting in law to erimes, do not under the circum-
stances involve auy moral turpitude. This provision was suggested partly by section 95
of the Indian Penal Code, which excepts from the class of offences acts causing harm
“ go slight that no person of ordinary sense and temper would complain of such harm,”
and partly by 18 & 19 Viet. ¢. 126, 5. 1 (the Criminal Justice Act, 1855), which enables
justices to dismiss charges of larceny if they are of opinion “that there are circnm-
stances in the case which render it inexpedient to inflict any punishment.” The same

rinciple js recognised as to assaults ““so trifling as not to merit any punishment” by
24 & 25 Vict. c. 100, ss. 44, 45. There seems no reason why the principle shonld not
extend to ‘w tral for an indictable offence. Tho confermng of such power on the
judgoe but little enlarges the anthority at present vested in him. He may now, on a
conviction, award a punishment merely nominal, or discharge the person convicted on
his own recognizance. This course, while exempting the person from punishment under
a sentence, may still leave him subject to the most serious consequences ; for example,
upon & conviction for manslaughter committed under circumstances showing the person
convicted, thongh technically guilty, to be entirely free from all moral blame, he would
forfeit a pension or bo disqualified from holding a beer or spirit license. A convie-
tion for bigamy under certain circumstances might furnish another illustration.

Section 15 re-enacts the provision of the existing law (27 & 28 Vict. ¢. 48, s. 2}
which prohibits a person sentenced to penal servitude after a previous conviction from
being sentenced to less than seven years’ penal servitude, We have not altered this
provision, but we must not be taken to approve of it. It seems unreasonable, and is
much complained of by many persons concerned in the administration of justice.
Judges of various courts have represented to us that they have in many cases passed
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sentences of imprisonment in livu of penal servitude because they were prevented by
this section from passing a sentence for less than seven years. Similar observations
apply to the minimum period of five years as at present fixed, where there is no previous
conviction. As a Commission is sitting on the whole subject of Penal Servitude, we
have thonght it suflicient to call attention to these pointa.

Ag to the effect of previous convietions, we propose to make a considerable change
from the existing law. By the exiating law (the prowvisions of which are intricate)
avery one who is eonvieted of felony after a previous eonviction for felony is liable to
penal gervitude for life, or imprisonment for four years with hard labour, and to be
whipped onee, twice, or thrice (7 & 8 Geo. 4. c. 28, 8. 11, and 9 Geo. 4. e. 54, 5. 21,
Ireland). The provisions of the Larceny Act (24 & 25 Viet. c. 96, 8s. 7, 8, U) seem
to limit the maximum punishment to ten years’ penal servitude if each offence i3 simple
lareeny, but they also provide a maximum punishment of seven years’ penal servitude
for a convietion of lareeny after a previous convietion on an indietment for certain
misdemeanours, or after two summary convietions for offences resembling larceny.
Ags a substitute for this we propose that a person convieted of a erime involving dis-
honesty, for which he might be punished with penal servitude for five or seven years,
ghall be liable to fourteen vears' penal servitude if he has been previously econvieted
of such a crime. This is the result of the definition of “ offence involving dishonesty "
given in section 6, combined with sections 275, 294, 308.  Section 380 provides speciall
for the punishment of offences relating to the coin after previous convietions for such
offences. The provisions of the Bill on thiz subject were the same in principle as the
exigting law. :

By the present law a person convicted of more offences than one may be sentenced
in respect of every such offence separately, each sentence to take effect on the
expiration of the preceding sentence. Under this state of the law, imprisonment may,
in the case of several convietions, be prolonged to an extent limited in effect only by the
life of the offender, and in some instances sentences have been actually passed mvolvin
imprisonment for very long periods.  As this appears objectionable, we have mhibitﬁ%
any eontinuons imprisonment of longer duration than two years; and in Lieu of the
present unregtricted power of cumulating periods of imprisonment, we have substi-
tuted a power by section 17 to pass a sentence of from five to seven years' penal
gervitiide in eases in which sentences of four years' imprigonment with hard labour
might now be passed, and sentences of from five to fourteen years' penal servitude in
cages in which sentenees of six years’ imprisonment with hard labonr might now be
pasged.  The provisions of the Bill as to eumulative punishment were in effect not
very different from those of the Draft Code.

It is always to De borne in mind that the punishments specified in the various
sections of the Draft Code are the maximum punighments, the provisions of each
particular section being controlled by section 12, which gives unlimited power of
mitigation in all but capital cases. In every case where we have proposed to increase
the existing maximum punishment, we have called attention to the fact in a marginal
note.

Part 1T deals with matters of justification and exense for acts which would other-
wise be indictable offences. We regard this as one of the most difficult as well as
most important portions of the Draft Code : and we have already explained our reasons
for presenting it in the shape in which it stands.

As regards the excuse of immaturity of age. both the Draft Code and the Bill
simply repeat the existing law.

Soction 22, which relates to insanity, expresses the existing law. The obscurity
which hangs over the subject cannot be altogether dispelled until our existing
ignorance a8 to the nature of the will and the mind, the nature of the organs by which
they operate, the manner and degree in which those operations are interfered with
by disease, and the nature of the diseases whieh interfere with them, are greatly
diminished. The framing of the definition has caused us much labour and anxiety ;
and though we cannot deem the definition to be altogether satisfactory, we consider it
as satisfactory as the nature of the subject admitz of. Much latitude must in any
case be left to the tribunal which has to apply the law to the facts in each particular
case. The principal substantial difference between section 22 of the Draft Code and
the corresponding section of the Bill 1s that the latter recognizes as an excuse the
existence of an impulse to commit a crime so violent that the offender would not be
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prevented from doing the act by knowing that the greatest punishment permitted
hy law for the offence would be instantly inflicted, the theory being that it is useless
to threaten a person over whom by the supposition threats can exercise no mfluence.
This provision of the Bill assumes that the accused would not be protected by the
preceding part of the section, and therefore that he was at the time he did the act
eapable of apFreciating its nature and quality, and knew that what he was doing
was wrong. ‘The test proposed for distinguishing between such & state of mind and a
c¢riminal motive, the offspring of revenge, hatred, or ungoverned passion, appears to
us on the whole not to be practicable or safe, and we are unable to suggest one which
would satisfy these requisites and obviate the risk of a jury being misled by con-
siderations of so metaphysical a character. 7t must be borne in mind, that, although
insanity is a defence which is applicable to any criminal charge, it is mosh frequently
put forward in trials for murder, and for this offence the law-—and we think wisely
——awardg upon convietion a fixed punishment which the judge hagz mo power fo
mitigate. In the case of any other offence, if it should appear that the offender
was afflicted with some unsoundness of mind, but not to such a degree as to render
him irvesponsible,—in other words where the eriminal element predominates, though
mixed in a greater or less degree with the insane element, —the judge can apportion
the punishment to the degree of criminality, making allowance for the weakened
or disordercd intellect. Buf in a ease of murder this can only be done by an appeal
to the executive: and we arve of opinion that this diffieulty cannot be successfully
avoided by any definition of insanity which would be both safe and practicable, and
that many cases must oceur which cannot be satisfactorily dealt wit h otherwise than by
sueh an appeal.

With regard to compulsion we have already expressed our views. We recommendd
the abolition of the presumption as to the coercion of married women by their
husbands. Upon the matter of ecompulsion generally the Draft Code and the Bill
differ, but we need not notice their differonee,

We have thought it unadvisable to introduce any express reference to the well-known
doetrine that drunkenness is no exense for erime, though in partienlar instances
its existence may show the absence of specific intention, Reference to the matter
might suggest misunderstanding of a dangerous kind.

Qeetions 25 to 66, both inclusive, contain a serics of provisions as to the eireum-
stances which justify the application of force to the person of another againsl his
will, Mo these we have already referred at some length.  We belieye that in the main
these prnviai(mﬁ embody  the ecommon law., though on some points they lay down
a definite rule where the law is at present doubtful, and in others correct what appear
to be defects in the existing law. We have noticed in marginal notes the poists m
which we eonceive the law to be altered by these sections.

We would direet special attention to the sections relating to the suppression of riots,
partienlarly to their suppression by the use of military force. We do not think that
these sections differ from what would probably be held to be the law if cases should
ever oceur to raise the questions which they determine, but we cannot say that overy
proposition has been expressly held to be the law. We must ohserve, in regard to all
these provisions, that the law upon the different matters to which they relate has
never before, #o far as we know, been reduced to an explicit or systematic form.
One of the prineipal differences both in the arrangement and in the substance of the
Deaft Code and the Bill consists in the different way in which they deal with these
cubjects. As regards arrangement, the provisions which specify the cases in which
summary arrest is lawful were placed in that part of the Bill which relates to procedure
on the ground that the first step to be taken towards the punishment of an alleged
offender is to arrest him. Ho far as the other matters referrad to were dealt with at ail,
"]‘IB}r wWere (Witl‘l ane E'.XC'E]ZIt-i{H'Ij treated in that Im.rt,. of the Bill which dealt with offences
agrainst the person. as in afl common cases the matters provided for would have to be
inquired into in connexion with such offences. As regards the substance of the
enactments, the whole subject was treated much more concigely in the Bill than m the
Draft Code. ;

The Bill algo econtained a provision as to the effect of mistakes of fact upon
the criminality of acts done in consequence of such mistakes, which if some qualifi-
eations had heen made in it would have included under one general principle u
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conaiderable number of the enactments contaned in Part 111 of the Draft Code. The
difficully presenied on the one hand by our ruleg of construetion Lo expressing matters
of such intricacy in general language, and the danger apparent on the other hand
of losing the certainty cssentinl for a Code, have induced us (at some gacrifice
perhaps of brevity) to adopt a mode of dealing with these subjects which reduces
to an iutelligible and systematic form a great body of law on which precise rules
are very desirable, and whieh i3 at present in an extremely ohscure and fragmentary
rlate.

Part TV corvesponds in the main with Chapter IV of the Bill.  Each effvets a change,
not 20 mueh in the substance as in the langnage of the existing law,  The old low as
to principal and aceessory was technieal and intrieate, hut it was practically super-
seded by 24 & 25 Viet. c. 94, which put accessories before the fact upon the same
footing in all respects as l;x*incilmlﬁ. We have thought it botter to diceontinue the
use of an expression which has ceased to have any appropriate meaning.

Seetion 74 in this Part deals with attempts to commit offences, and treats the
act of a person who with the intention to earry off the money he helieves to he there
puts hiz hand into a pocket or breaks open a Dox, as an attempt to steal, though
there was in fact no money in the pocket or in the box. This alters the law from
what it has been held to be. The other sections are not believed to do more than
declare the existing law. L

With these observations on the preliminary Title, we pass (o those which contain
the definitiong of indietable offences,

¥,

TIILER 1T AND TIL—OFFENCES AGAINSD PUBLIC ORDER AND THE ADMINISTRATION OF JUSTICE.

Title 1T relates to offences against public order, internal and external, and deals in
four successive Parts with high treason and other offences against Your Majesty's
anthority and person ; unlawful assemblies; riots and breaches of the peace; unlawful
oaths ; geditious words, conspiracies, and libels ; and pirvacy and piratieal offences, which
are included in this Title because they are of the nature of private war waged against
the lawful authority of all nations.

Our definition of High Treason exactly follows the existing law, with one or two
exeeptions which we felt warranted in making. The existing law depends upon the
old statute of 25 Hd. 3, st. 5, . 2, and on the judicial construction pat upon that Act.
It is well explained in the opinion delivered by the late Mr. Justice Willes in Mulealiy
0. R (IR, 3 H. of L. 315). It has been thought better to make the act of killing or
wounding the Sovercign in itself an act of treason, instead of adopting the artifical
construction by which cutting off the head of Charles the First was not treason in
itself, but was an overt act evidencing the compassing of his death, which was treason
within the statute of Edward 3. And we have also thought it right to malke conspiring
to levy war against the Bovereign in itself treason, instead of evidence of compassing the
Sovereign's death. 1t would in the present day be absurd to re-enact the provisions
which make it high treason to kill the Lord Chaneellor or a Judge of the Superior
Courta in the discharge of his duties, The ordinary law as to murder affords
anflicient protection. A provision as to the King's eldest danghter we also ventured
to omit. Section T6 preserves the existing law as to evidence, which has for eenturies
required two witnesses to prove treason.  We have not thought it right to alter this,
which has so long been the law, though many persons doubt whether there iz gronnd
at the present day either in expediency or reason for preserving the anomaly,

The Treason i:’m]unj Act (11 Viet. ¢, 12) and the Aet intended to protect Your
Majesty's person from insult (5 & 6 Viet. ¢, 57) are re-enacted by sections 79 and S0.

Section 81 represents 12 Geo. 3, e. 2, which punishes with death the offence of
burning ships of war, &e. By 4 Geo. 4, ¢ 48, sentence of death may in this case
be recorded,—a course which has the same offect as if the sentence had heen passed
and the prisoner reprieved. In practice, sentences of death so recorded are never
executed.  'We have not ventured to alter this, but the proceeding seems objectionable
on obvious grounds. If the punishment in this case were reduced to penal servitude
for life as a maximum, the section might be dispensed with, as every offence falling
under it would be punishable as arson.
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The definition of an unlawful assembly in Part VI depends entirely on the
common law.

The earliest definition of an unlawful assembly is in the Year Book 21 H. 7, 39.
It would seem from 1t that the law was first adopted at a time when it ,was the practice
for the gentry, who were on bad terms with each other, to go to market at the head
of bands of armed retainers. It iz obvious that no civilised government counld

rmit this practice, the consequence of which was at the time that the assembled
ggmla would probably fight, and eertainly make peaceable people fear that they would
fight. It was whilst the state of =ociety was such as to render this a prevailing
mischief that the earlier cazer were decided ; and consequently the duty of not pmvuking
a breach of the peace has sometimes been go strongly laid down as almost to make 1t
geem as if it was unlawful to take means to resist those who came to commit erimes.
We have endeavoured in section 84 to enunciate the prineiples of the common law,
although in declaring that an assembly may be unlawful if it eauses persons in the
neighbourhood to fear that it will needlessly and without reasonable oceasion provoke
others to disturb the peace tumultucusly, we are declaring that which has not as yet
been specifically decided in any particular case. The elanse as to the defence of a
man's house has been ingerted because of a doubt expressed on the subject. Foreible
entry and detainer are offences at common law ; amll gection 93 we believe correctly
states the existing law. .

The greater portion of this Part is merely a re-enactment of a variety of statutes
which are referred to in the margin,

The three first seetions of Part VI, seetions 99, 100, and 101, are a re-enactment of
the exiati.ng gtatute law as to unlawful oaths.

Section 102, relating to seditious offences, is taken without alteration from the Bill.
It appears to us to state accurately the existing law as stated in the authorities noted
in the margin of the Draft Code. On this very delicate subject we do not undertake to
suggest any alteration of the law. It is not easy to find explicit authority earlier than
the case of R. v. Frost (22 St. Tr. 471, tried before Lord Kenyon in 1793), for the
proposition that to speak seditious words is an indictable offence. A passage in the
3rd Institute (p. 14) certainly says, * But words without an overt deed are to he
“ punished in another degree as an high misprision.” This, however, is an incidental
remark at the end of a passage, the main point of which is that mere words are not
in general an overt act of treason,

The Bill contained a definition of *“Piracy by the law of nations.” We have
thought it better to leave this offence undefined in Part VIII, as no definition of it
would be satisfactory which is not recognised as such by other nations: and after
careful congideration of the subject we have not been able to discover a definition
fulfilling such a condition. We may observe as to this that the subject has been much
diseussed in the Courts of the United States, and the result appears to justify the course
which we have adopted. We do not think it will lead to practical inconvenience.

Piracy is punished with death by the existing law if it is accompanied by personal
violence, but sentence of death may be recorded. We need not repeat our observations
on this procedure.

We will only further obgerve with regard to the contents of this Title that the
corresponding part of the Bill included offences against the Aets for the suppression
of the Slave Trade, several of which, according to the provisions of those Aects, are to
be deemed to amount to piracy. We have, npon the whole, thought it best to omit
these offences from the Draft Code. The Acts relating to the Slave Trade form a
gpecial code having a distinet objeet of their own, in which various foreign countries
are interested. Offences against these Acts are extremely rare, and prosecutions for
them do not form part of the usual routine of eriminal justice.

Title TIL. deals with offences affecting the administration of justice, by way of
corrupting judieial or ministerial officers, by disobeying lawful orders, by deceiving
courts, by perjury and other means of the same kind, or by escaping or rescuing
others from lawful eustody. In a general Code of the criminal law we have thought it
right to include the offence of judicial corruption, and to subject it to severe and
infamous punishment. As no case of the kind has occurred (if we except the pro-
gecutions of Lord Bacon and Lord Macclesfield), it is not surprising that the law on the
gubject should be somewhat vague. We have thought it right, in order to protect
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persons holding judicial positions from malicious prosecutions, to provide that né
prosecution for this offence shall be instituted except by the Attorney General, or in
the case of judges of the Superior Courts (who since the Revolution have not been
removable at the will of the Crown), without the resolution of one of the Houses of
Parliament. We have also provided for the punishment of corruption in minis-
terial officers connected with the administration of justice. Recent experience has
shown that the punishment awarded to such offences by the common law is. not
sufficiently severe.

We propose in Part X that perjury, the taking of false oaths otherwise than in
judicial proceedings, the fabrication of evidence (which by the present law is perhaps
not an offence, unless it amounts to a conspiracy), and conspiracies to bring false
accusations or to defeat justice, should be punished more severely than at present.
Perjury may be made the means of committing what amounts morally to murder
or robbery of the worst kind, and it appears to us that in such cases the present
maximum punishment (seven years' penal servitude) is not sufficiently severe. In
framing section 119 we have proceeded on the principle that the guilt and danger
of Perjury consist in attempting by falschood to mislead a tribunal de facto exercising
judicial functions. It seems to us not desirable that a person who has done this
ghould escape from punishment, if he can show somo defect in the constitution of the
tribunal which he sought to mislead, or some error in the roceedings themselves.

False oaths, and false statements not on oath to which faith is given, are not
perjury, unless taken or made in a judicial proceeding. They are at common law
punishable by fine and imprisonment only. Thoy are provided for by sections 122 and 123.

Fabricating evidence is an offence which 1s not so common as perjury, but which
does occur and is sometimes detected. An instance occurred a few years ago on a
trial for shooting at a man with intent to murder him, where the defence was that though
the accused did fire off a pistol, it was not loaded with ball and the only intent was to
frighten. Evidence was given that a pistol ball was found lodged in the trunk of a
tree nearly in the line from where the accused fired to where the prosecutor stood.
It was afterwards discovered that the ball had been placed in the tree by those
concerned in the prosecution, in order to supply the missing link in the evidence. Such
an offence is as wicked and as dangerous as perjury, but the punishment as a common
law offence (if, irrespective of conspiracy, it be an offence) is only fine and imprigsonment,.
This is provided for by section 125.

In reference to the somewhat intricate subject of escape and rescue dealt with in
Part XI, we have made distinetions, which are, we think, insufficiently recognised by
the existing law, between the commission of such offences by peace officers and gaolers,
and by other persons.

This Title differs from the corresponding part of the Bill, principally in the eircum-
stance that, for the reasons already assigned, it omits several obsolote common law
offences included in this part of the Bill. The Bill also re-enacted the provisions ot
that part of the Corrupt Practices Act (17 & 18 Vict. e. 102) which creates indictable
offences. These latter provisions appear to us hardly to deal with any part of tho
eommon routine of crimunal justice ; and being enacted for a limited time only, ought
not to find a place in a Code intended to be permanent. The changes proposed by us
in the punishment of judicial and official corruption, perjury, and conspiracies to make
false accusations, or to defeat justice, are all contained in the Bill, though in some cases
with slight differences. The part of the Draft Code which deals with escapes and
vescues is rather more elaborate and detailed than the corresponding chapter of the Bill.

VL

TITLE 1IV,~—OFFENCES AGAINST RELIGION, MORALS, AND PUBLIC CONVENIENUE.

Title IV relates to offences against religion, morals, and public convenience, and
corresponds with Part IV of the Bill.

Section 141 provides a punishment for blasphemous libels, which offence we deem
it inexpedient to define otherwise than by the use of that expression, As, however, we
consider that the essence of the offence (regarded as a subject for criminal punishment)
lies in the outrage which it inflicts upon the religious feelings of the community, and
not in the expression of erroneous opinions, we have added a proviso to the effect that
no one shall be convicted of a blasphemous libel only for expressing in good faith and
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detent language any opinion whatever upon any religious subject. We are informed
that the law was stated by Mr. Justice Unlﬂriclgc to this effect in the case of R. # Pooley,
tried at Bodmin in 1857, We are not aware of any later authority on the subject.
This provision is taken with some alteration from the Bill,

With regard to offences against morality, we think it expedient to do away with the
mintmum punishment of ten years’ penal servitude, at present inflicted in eertain cases.
It is the only, or almost the only, minimum punishment still retained, and experience
shows that in this, as in other cases, ecireumstances greatly affeet the nature of the
offence,

We believe that section 147, us to obgeene publications, expresses the existing law,
but it puts it into a wueh more definite form than at present. We do not however
think it desirable to attempt any definition of obscene libel other than that conveyed
hy the expression itself.

With regard to section 148, we may observo that 24 & 25 Viet. ¢. 100, 5. 49, on
which it is founded, is so widely drawn as (in terms at least) to appear to make the
seduction of a woman under age a eriminal offence in almost every case. We lave
qualified this by introdueing the words * from motives of lucre,” which will carry ont
what has been treated as and what we sappose to have heen the intention of the
Legislature.

With regard to nuisances, which form the subject of Part XIV, we have in section
151 and section 152 drawn a line between such nuisancgs as are and such as are not to
be regarded as eriminal offences. It seems to us anomalous and objectionable upon
all grounds that the law should in any way countenance the proposition that it is a
criuninal offence not to repair a highway when the liability to do so is disputed in
perfect good faith, Nuisances which endanger the life, safety, or health of the public
stand on a different footing.

By the present law, when a civil right such as a right of way is claimed by one
rivate person and denied by another, the mode to try the question is by an action,
ut when the right is elaimed by the publie, who are nof: competent to bring an action,

the only mode of trying the question is by an indictment or information. which is in
form the same as an indictment or information for a erime. But it was very early
determined that, though it was in form a prosecution for a crime, yet that as it involved
a remedy for a civil right, the Urown's pardon could not be pleaded in bar, Hee
3 Inat. 237. And the legislature, so recently as in the statute 40 & 41 Vict. ¢. 14,
again recognised the distinction. The existing remedy in such cases is not convenient,
but it 18 not within our province to suggest any amendment. The other sections are
mostly re-enactments of statutes: but sections 153 and 158 are declaratory of the
common law, though we have suggested the addition of hard labour to the punishment.
The Bill contained nearly all the provisions upon this subject which are found in
Part XIV of our Draft, though it does not draw the distinetion to which we have just
adverted ; but it also embodied the provisions of 8 & 9 Viet. e. 109, . 8, and 17 &
18 Viet. e. 38, g, 2, as to the facte by which a house may be proved to be a common
gaming honse. We have omitted these as having reference, if not exclusively, at all
events principally, to summary proceedings before magistrates.

We now arrive at the part of the Draft Code which relates to offences against
individuals.

VIIL.

TITLE V.—OFFENCEE AGAINET THE IERBON.
Title V corresponds for the most part (as did Part V of the Bill) to 24 & 25 Viet.

e. 100, supplemented by a reduction to writing of the common law doctrines and
definitions, a knowledge of which is necessary to complete the subject. As homicide
and the infliction of bodily injury may be effected as well by an omission to dis-
charge a legal duty as by an illegal act, it is necessary to begin hy defining the legal
duties tending to the preservation of life, the neglect of which iz eriminal. This is
the subject of Part XV of the Draft Code, and of Chapter XVIII of the Bill. We
believe that this Part of the Draft Code will be found to state in a clear and compendious
form the unwritten law upon the subjeet to which it relates.

Seetion 161 is a re-enactment of 24 & 25Viet. e. 100, 5. 26, which was itself a
re-enactment of 14 & 15 Viet. e. 11. That statute was passed in the excitement con-
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sequent on the case of R. ». Sloane,” and was framed s0 as to embrace all cases whoeso
there was a contract to supply a servant of whatever age with food. clothing, snd
lodging. Tt has been thought better to limit it to servants and appremtices under the
age of 16, but it is right to point out that this iz not the oxisting law. Section
160 puts the head of a family under the same eriminal respangibility towards
members of his honsehold under the age of 16, as a master is to a servant of the
HAme P,

The Draft Code deals next with murder, manslaughter, and some other offences to
which we will refer specifically. Many of the doctrines of the common law bearing
upon this subject relate eqnally to murder and manslanghter. Both the Drafi Code
(Part XVI) and the Bill (Chapter XIX) accordingly deal with homicide generically, and
ascertain the cases in which it is eulpable, before dealing specifically with murder and
manslaughter. There is some difference in language and arran gement between this Part
of the Draft Code and the Bill. The Draft Code preserves a rule of the common law
which was repealed by the Bill, viz. : the rule that to vender the homicide culpable,
death must take place within a year and a day of the injury. It was thought desirable
to fix some limit, and no sufficient reason oceurred to us for departing from the
ancient rule. In other respects there is little difference between the %mft Code
and the Bill, and none between the former and the exigting law. Having defined
culpable (or, as it is called in the Bill, unlawful) homicide, both the Draft Code
and the Bill proceed to the problem of defining murder and manslaughter. The
common law definition of murder is *unlawfully killing with malice aforethought.”
Manglanghter may in effect be defined as ** unlawful killing without malice afore-
thought.” The objection to these definitions iz that the expression * malice afore-
thought ™ is misleading. This expression tuken in a popular  sense  would be
understood to mean that in order that homicide may be murder, the act must be
premeditated to a preater or less extent, the Ejlurjr having in each case to determine
whether such a degree of premeditation existed as deserved the name. This definition
if 20 understood would be obviously too narrow, as without what would commonly
be called premeditation, homicide might be committed which would involve public
danger and moral guilt in the highest possible degree.  Of course it can be pointed
out that every intentional act may be said to be done aforethought, for the intention
must precede the action. But even with this explanation, the expression is caleu-
lated to mislead anyone bub a trained lawyer. The maceuracy of the definition is
still more apparent when we find it laid down that a person may be guilty of murder
who had no intention to kill or injure the deceasod or any other person, but only
to commit some other felony, and the injury to the individual was a pure aceident,
This conclusion was arrived at by means of the doctrine of constructive or implied
malice. In thix case as in the case of other legal fictions it is difficult to say how
tar the doctrine extended. We do not propose on the present oceasion to enter npon
A diseussion of this subject. It was carefully considered before a Committee of (he
House of Commons sitting on a Bill for the definition of Homicide, introduced Ly the
late Mr. Russell Gurney in 1874. It was also considered by the Commission on Capital
Punishments, which reported in 1866. Each of these hodies reported that the present
condition of the law was unsatisfactory, though neither arrived ata definition which
was considered satisfactory. i

The present law may, we think, be stated with sufficient exactness for oup present
purpose somewhat as follows:—Murder is culpable homicide by any act done with
malice aforethought. Malice aforethought is a common name for all the following
atated of mind :—(a) An intent preceding the act to kill or to do serions bodily injury
to the person killed or to any other person ; (b) Knowledge that the act done is likel ¥
to praduce such consequences, whether coupled with an intention to produce them op
not; (¢) An intent to commit any felony ; (d) An intent to rvesist an officer of justice
in the execution of his duty. Whether (¢) is too broadly stated or not. is a fuestion open
to doubt, but Sir Michael Foster, perhaps the highest authori ty on the suhject, says
(p. 258) “ A shooteth at the poultry of B, und by accident killeth a man: if Lis
* mtention was o steal the pm:}i]i,r'y, which must be eollected from cirenmstances, it
*“ will be murder by reason of that felonious intent; but if it was done wanton ly and
“ without that intention, it will be barely manslanghter.”

It seems to us that the law upon this subject ought to be freed from the slement

* Anonal Begister, vol. 92, po 144,
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of fietion introdueed into it by the expression ** malice aforethought,” although the
prineiple that murder may under certain circumstances be committed in the absence
of an actual intention to eause death ought to be maintained. If a person intends to
kill and does kill another, or if, without absolutely intending to kill, he voluntarily
fliets any bodily injury known to be likely to cause death, being reckless whether
death engues or not, he ought in our opinion to be considered a murderer if death ensues,

For practical purposes we ean make no distinetion between a man who shoots another
through the head expressly meaning to kill him, a man who strikes another a violent
blow with a sword, careless whether he dies of it or not, and a man who, intending
for some objeet of his own, to stop the passage of & railway train, contrives an
cxplosion of gunpowder or dynamite under the engine, hoping indeed that death may
not be eaused, but determined to effeet his purpose whether it is so cansed or not.
This iz the general object kept in view both in the Draft Code and in the Bill, but
there 18 some difference in the extent to which they go. There iz no difference
as to the cases in which the death of the person killed or of some other person is
intended. The Bill included in the definition of murder all cases in which the offender
mtended to cause, or knew that he probably would eause “ grievous bodily harm ™ to
any person. The Draft Code would meclude all such cases, substituting the expression
* bodily injury known to the offender to be likely to caunse death” for * grievous
hodily harm,” which to some extent narrows the definition given in the Bill. On the
other hand, the Draft Code (section 175) includes all cases in which death is caused by
the infliction of * grievous bodily injury ~ for the purpose of facilitating the commission
of certain heinons offences.  All these cases would fall within the definition of murder
given in the Bill, acecording to which it is murder to kill by the intentional infliction
of grievons bodily harm, irrespectively of the purpose for which it is used. Lastly,
section 175 in sub-zections (b) and (¢) provides that killing by the administration of
stupefying things. or by wilfully stopping the breath, for the purpose in either case of
committing any of the zpecified offences, shall be murder, whether the offender knows
or not that death is likely to ensue. According to the provisions of the Bill these
cages wonld amount to murder only if the offender knew their danger. The difference
between the Draft Code and the Bill upon the whole comes to this. A,in order to
facilitate robbery, pushes something into B's mouth to stop his breath and thus to
prevent him from crying out: the death of B results. This i3 murder according to
the Draft Code. According to the Bill it is murder if A knew that sueh an act would
probably eause death ; manslanghter if he did not. A few years ago a ecase oceurred
in the Western Cirenit * which illustrates the prineciple on which this portion of the
Drafi Code is framed better than any hypothetical ease.  An innocent girl on her way
to church had to pass over a stile into a narrow wooded lane and then go ont of it by
i stile on the other side. A ruffian who knew this lay in wait for her, muffled her
head in a shawl to stifle her cries, and proceeded to drag her down the lane towards a
wood.  She died before she reached it.  He was exeented for the murder. It is plain
he did not mean to kill her ; indeed his object was frustrated in consequence of her
not reaching the wood alive, and he probably was not aware that stifiing her breath
for go gshort a time was dangerous to life; but az the law at the time was and now
i5. the death having been oecasioned by violence used to facilitate the ecommission of
a rape, the offence was murder. And we believe there are few who would not think
the law defeetive if sueh an offence was not murder.

Again, A stabs B in the leg, not intending to kill him; B dies. According to the
Bill this would be murder if the jury thought the act showed an intent to do grievous
bodily harm, or if without such intent it was done with knowledge that it would
probably cause death or grievous bodily harm. Aecording to the Draft Code it would
be murder, if the jury thonght the act was meant to cause to B an injury known to A
io be likely to cause death, he being reckless whether it caused death or not. It will
thus be seen that the Bill and the Draft Code approach other very closely.

There 18 no substantial difference between the provisions of the Draft Code and the
Bill dealing with provoeation, though the langnage and arrangement differ. Each
mtroduces an alteration of considerable importance into the common law. By the
existing law the infliction of a blow or the sight by the husband of adultery com-
mitted with his wife may amount to provocation which would reduce murder to
manslanghter. It is possible that some other insufferable outrages might he held
to have the same effect. There is no definite authoritative rule on the subject, but
the authorities for raying that words can never amount to a provoeation are weighty.

* Reg, », Gilbert, known as the Fordingbridge murder, See “ The Times,” 19 July 1862,
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We are of opinion that eases may he imagined where language would give a
provoeation greater than any ordmary blow. The guestion whether any particular act
falls or not within thig line appears to us to bhe pre-eminently a matter of degree for
the consideration of the jury. By the present law suieide iz murder, and a person
who assists another to commit emeide ig an acecessory before the fact to murder, and
liable to capital punishment. It appears to us that the abetment of suieide and attempts
to eommit suicide ought to be made specific offences.  We provide for this in scctions
153 and 184 (which eorrespond with sectiong 144 and 145 of the Bill),

The sabjeet of child murder iz one as to which the existing law seems to require
alteration. At present no distinetion iz made between the murder of a new-born infant
by ita mother, and the murder of an adult. Practically this severity defeats itself, and
offeneer which are really cases of child murder are often treated as cases of concealment.
of birth simply. The Bill proposed to meet this by an cnactment which (as amended
by the Attorney General) would have enabled a jury to conviet a woman of manslaughter
instead of murder who caused her new-born ehild’s death by an act done when her
power of self-control was greatly weakened. On the whole we have preferred to
substitute for it the provizions contained in sections 185 and 186, (Hee margmal note
to section 185.)

Partsa XVIII-XXII correspond to 24 & 25 Viet. e. 100 and Chapters XXI-XXV of
the Bill.  Such alterations as they make in the existing law are marginally noted ; they
are not considerable.  We may, however, observe that we provide by section 212 for
the offence of killing a child in the act of birth, and before it is fully born.  This seems
not to be an offence by the present law. A similar proyision was contained in the Bill.

The existing statute as to Bigamy & so worded ag to have given rize fio a difference
of judicial opinion as to whether it does or does not, from motives of policy, make it
a erime to marry again during the life of the husband or wife, though in the boni fide
and reasonable belief that the first husband or wife was dead, unless seven yeara had
elapsed since he or she was last heard of.  We have thought it important that the law
ghould be eertaim, and have aceordingly framed the elause so as to leave no doubt what
the law would be. In doing so, we have adopted the construction which has been more
generally put on the existing statute. No doubt the conviction of a man marrying
again within the seven years under the honest belief that his wife was dead, may be
regarded as a hard ease; but the havdship may at present be mitigated by the
inflietion of a nominal punigshment, and will be capable of still further mitigation if
gection 13 of the Draft Code becomes law., On the other hand, care must be taken
not to give encouragement to bigamons marriages by relaxing the role that a man
marrying within the prescribed seven years does so at his peril,

Among the suggestions furnished to us was one that clause 216 might subject a
Hindoo coming to England to a prosecution for having a plurality of wives in his own
country. 8o far as this point i8 concerned, the ¢lause is taken from the Aet of 1861,
which re-enacted in terms the Act of 1828, We have merely altered the wording, so
as to make it harmonize with the other sections of the Draft Code by changing
**glsewhere than in England or Ireland ™ into ** any part of the world.” During the
half century which has elapsed since the first of these statutes were passed, no attempt
has ever been made to apply them to such a case as the one suggested,—for the reason
we presume, that ** marriage " in these statutes means the union for life of one man
with one woman to the exclusion of all others, as 18 well expressed by Lord Penzance
in Hyde ». Hyde, 35 Law J. Prob. 57.  Whatever may be the eevemony by which o
polygamist adopts a woman as one of Lis wives, the relation which 1t creates 1s
essentially different from that which our criminal legislation contemplates by the word
* marriage.”

The law of libel is placed i this Title because, although a libel is not a bodily injury,
it is an injury to reputation. 'art XXILl, which relates to this subject, re-enacts in
substance what we believe to be the existing law ; we have so defined it as to dispense
with the use of the word * maliciously.”

V1Ll
TITLE V1.—-OFFENCES AGAINST RIGHTS OF PROPERTY AND BY CONTRACT.

Title VI, corresponding to Part VI of the Bill, relates to offences agninat rights of
property and rights founded on contract. Offences against rights of property must be
committed either by wrongfully taking property, by frandulently deceiving the owners
of property, or by the mischievous destruction of property. in other words, by theft,
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cheating, or mischief. Theft may be either simple or aggravated. Simple theft is =0
closely connected with certain kinds of fraud that the two subjects run into each other.
Theft, aggravated by violence is either robbery or extortion. Theft accompanied by
wilful trespass on a dwelling-house is either burglary or honse-breaking. The receiving
of goods dishonestly obtained is usually arsociated with theft. We have therefore
placed it next after theft. DMischief is a distinet subject and follows fraud. Offences
against rights of property are followed by the offences which are contained in the Acts
for the punishment of fraudulent debtors.

Thiz Title and the corresponding Part of the Bill include and re-enact in substance
the provigions of the Larceny Aet, the Forgery Act, the Coinage Offences Act, and
the Malicioug Migchief Act of 1861 (24 & 25 Viet. cc. 96, 97, 95, and 99). They also
include some provizions less comprehensive which ocenr in other Aets, in particular
the provigions of two sections of the Post Office Aet (7 W. 4 & 1 Viet. ¢. 36, ss.
28, 47), part of the Trade Marks Act (25 & 26 Viet. e. 88), the Personation Act (37 &
38 Viet. e. 36), and the provisions of the Frandulent Debtors Aets for England and
Ireland (32 & 33 Viet. c. 62, and 35 & 36 Viet. e. 57). The minor alterations made in
the provigions thus re-enacted can hardly be appreciated without comparing the wording
of the Draft Clode with that of the statutes om which it ia founded, an operation for
which our marginal notes are intended to give facilities. The ehanges made by this
Title relate principally to the common law as to theft, and will be found in Parts
XXTV and XXV.

The present statute law is substantially contamed in the 24 & 25 Viet. e. 96. It
recognises and continues the old (and, as 1t seems to us, unreasonable) distinetions
between stealing animals fera nafure or things attached to or savouring of the realty,
which were not at common law the subject of larceny, and stealing other property.
There is good reason for holding that eapturing wild animals in the enjoyment of their
natural hiberty, thongh on another's land, ghould not be considered stealing ; but why
should stealing one of the deer or valuable foreign birds in the Zoological Gardens,
he treated dilferently from stealing a sheep or a hen?  And why should it bea different
offemee to steal a log of timber, from that which it is to cut down the tree and carry
it away ¢ Again, the old law as to stealing required that the property should be
taken out of the possession of the owner. This rule gave rise to many complicated
and highly artificial deeisions; and some statutes have included amongst thieves,
hailees servants and others who, having Jawfully obtained possession of property were
not within the old definition, though they fraudulently 3%)pmpriatad to their own use
the property entrusted to them ; but many persons equally culpable arve still beyond
the reach of the eriminal law. Even now a person who finds a purse and appropriates
it under eircumstances involving all the moral guilt of theft. may on technical grounds
cseape all eriminal liability.

It is proposed to gimplify the law by putting an end to all these distinetions, which
are very subtle and many of them arbitrary. In order to understand their nature it
is necessary to enter upon some explanations as to the history and present state of the
law on thig subjeet.

The things which are capable of being stolen, according to the common use of the
word * steal,” but which are not at common law the subjects of larceny, may be deseribed
aq first, certain animalg; secondly, documents evidencing certaim rights; and thirdly, land
and things fixed to or growing out of it. As to animals, one rule of the existing law is
founded on the prineiple that to steal animals used for food or labour is a crime worthy
of death, but that to steal animals kept for pleasure or curiosity is only a eivil wrong.
The principle has long since been practically abandoned. Sheep stealing is no
longer a capital crime ; and dog stealing is a stautory offence; but the distinetion
still gives its form to the law, and occasionally produces results of a very undesirable
- kind. It has been lately held, for instance, that as a dog is not the subject of larceny
at eommon law, it is not a crime to obtain by false pretences two valuable
pointers® It seems to us that this rule is quite unreasonable, and that all animals which
are the subject of property should also be the subject of larceny. This, however,
suggests the question, What wild animals are the subject of property, and how long
do they continue to be so ¢ This question must be counsidered in reference to living
animals fire nafurve in the enjoyment of their natural liberty ; living animals fere nafuro
ercaped from mptivit{'; and pigeons, which singularly enough form a elass by them-
selves.  The existing law upon this subjeet, 18 that a living wild animal in the enjoy-
ment of its natural liberty, is not the subject of property; but that when dead it

® i p Robingon, Bell 34,
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becomes the property of the person on whose land it dies, in such a sense that he ig
entitled to take it from a trespasser, but not in such a =ense that the persom who
took it away on killing it iz gui{t:,’ of theft. This is specially important in reference
to game. This state of the law we do not propose to alter. As to living animals fion
tturar in eaptivity, we think they ought to be capable of being stolen. When sncl
an animal escapes from cu‘ﬂ.ivil-y. a distinetion appears to us to arise which deserves
recognition, 1f the animal is one which is eommonly found in a wild state in this
eonntry. it seems reasonable that on its escape it should cease to be property. A
peraon seeing such an animal in a field may have no reasonable grounds for supposing
that 1t had just eseaped from captivity. If, however, a man were to fall in with an
animal imported a3 a euriosity, at great expense, from the interior of Africa, he could
hardly fail to know that it had escaped from some person to whom it would probably
have a eonsiderable money value. We think that a wild animal should, on escaping
from econfinement, still be the subject of luveeny, unless it be one commonly found
wild in this country.

Pigeoms whilst 1 a dovecot or farmyard ought obviously to be as much capable
of being stolen as poultry. But suppose they are away from their home, and ave not
distinguishable from wild pigeons? The law upon this point is not quite elear; but
it appears from section 23 of 24 & 25 Viet. ¢. 96, that a bird so situated is not the
subject of larceny, as that Act imposes a penally of forty shillings on persons killing
pigeons “under such circumstances as shall not amount to lareeny at common law;”
and no other cireumstances can be imagined to which these words would apply.  These
distinetionz will be found to be embodied in section 245,

Deer in an eneclozed park, and hares and cabbits in an enclosed warren from which
they eannot escape, would geem on principle to be as much property as sheep or cows
in the same position. Such, however, has not been the scheme of legislation hitherto.
We have framed seetions 276 and 277 20 as to preserve the existing law.

The rules that documents evideneing certain rights, and that land and things
“aavonring of the realty ” arve not capable of being stolen appear to us wholly inde-
fensible, It s no doubt physically impossible to steal a legal right or to carry away a
field, but thiz affords no ground at all for the rule that it shall be legally impossible to
commit theft, upon doeuments whieh afford evidence of legal rights, or npon things
which, though fastened to, growing out of, or forming part of the soil, ave capable of
being detached from it amd earvied away. These rules have heen qualified by statutory
exceptions so wide and intricate that they are practically abolished, but they still give
form to a considerable part of the law of theft, and oecagionally produes failnee of
justice n cases in which the siatutory exeception 18 not quite eo-exienzive with he
common law roule.  These rales we propose to abolish absolutely.

[u the next place it is essential to larceny at common law that there should be a
felonions * taking,” which has been understood to mean a taking ont of the possession
of the owner.  This rule has given rise to vast technicality, First theve is the question
what is the precize meaning of the wond “taking " or * carrying away,” considered
as 4 physical operation; and there are many eases on this point which run into
very minute digtinetions, In order to supersede them, the Bill enacted that theft
by taking should be eonsidered complete a8 soon a8 the thing taken was tonched with
intent to move it.  On the whole it was thought desivable to require that, in ovder to
constitute theft by taking, there should be at least an actual moving of the thing stolen,
The existing law on that point is accordingly wnallered by the Draft Code.  This is a
mutter of comparatively small importance, as such questions avise very rarvely.

Technicalities of more importance connected with taking are those which have led
to the distinetion between thefi and embezzlement.  The immediate consequence of the
doctrine that a wrongful taking is of the essence of theft, is, that if a person obtains
possesgion of a thing innocently, and afterwards frandulently misappropriates it, he
18 guilty of no offence. This doetrine has been gualified by a number of statutory
exceptions, each of which has been attended with difficulties of its own. The firsi
of them is contained in the statute which provides that a elerk or servant, or person
employed m the capacity of a clerk or servant, who embezzles property received on
behalf of his master, shall be deemed to have stolenit. This enactment was interproted
as creating a new offence distinet from ordinary theft; and a great number of cagses
mvolving considerations technical and subtle to the last degree have been decided on
various poinis connected with it; and it was found necessary for the legislature to
mnterfere further in order to prevent many failurves of justice. Clerks and servanis,
however, formed only one class of persons who had opportunities of eommitting

D 2



I CRIMINATL CODE BILL COMMISSION =—REIMORT.

hreaches of trust for which the common law provided mo punishment. Bankers,
merchants, brokers, solicitors, factors, and other agents might and did eommit similar
offences ; and another great exception i the rnle of the common law was made to
include such cases. These enactiments are elaborate and intricate, and present special
difficulties of their own. The existing law will be found in 24 & 25 Viet. e. 96, ss. 75
and following. The first Act on the subjeet was passed in the reign of George 1L The
ease of hailess singularly enough remained unprovided for after the rest, and a CATTIEN
stealing a parcel intrusted to him for carrage commitied no crime till the fraudunlent
eonversion of chattels. money, and valuable securities by bailees was made larceny by
20 & 21 Viet. e. 54,  {Pee now 24 & 25 Viet. e. D6, 5. 3.)

The commen law mle, though thus nearly eaten up by exceptions, still survives as
ta all persons who come innocently into possession of the property of others, otherwise
than as clerks, servants, bankers, merchants, brokers, solicitors, factors, and other agents
or bailees, The cage of the finder of goods already referred to furnishes an instanee.
This state of the law is obviously most objectionable, not only on acconnt of its
extreme intrieacy and technicality, but also becanse the numerons exceptions made to
the eommon law rule are incomsistent with the principle on which it depends. We
have therefore defined theft 1 such a manner ag to put wrongful taking and all other
means of frandulent misappropriation on the same footing.

The definition properly expounded and qualified will, we think, be found to embrace
every act which in common langnage would be regarded as theft, and it will avoid all
the technicalities referred to as arising out of the common law rules, as well as out
of the intricate and somewhat arbitrary legislation, the course of which we have sketehed
above. The provisions of the Bill on this subject differed considerably m language from
those of the Draft Code, but they were framed with the same objects, and would have
effected them in another way. The Bill treated theft, criminal breach of trust, and
obtaining property by false pretences as three ways of committing one offence — termed
“ fraudulent misappropriation.” These offences were so defined that they would have
covered the same ground as theft, false pretences, and criminal breach of trust as
defined by the Draft Code: bnt many things which according to the Draft Code are
theft, would according to the Bill have been criminal breaches of trust. The Draft
Code definer the offence of obtaining property by false pretences substantially in
accordance with the present law, and **eriminal breach of trust” is retained as &
distinet offence.  The other eages of * frandulent misappropriation ” are denominated
* theft.”

The erimes of obtaining goods, money, or credit by false pretences, and of eriminal
breach of trust are in point of mischief and moral guilt much the same as theft, hut
from their natnre they require separate clanses to define them.

The erime of embezzlement, whevever the subject matter of 1t 15 a chattel ov other
thing which is to be handed over in specie, will come within the definition of theft;

| but where the subject matter is not to be handed over in specie, but may be accounted
for by handing over an equivalent, it requires separate provigions, which will be fonnd
"in sections 249, 250, and 251.
It iz esgential to all of these offences that there should be the antiaws frerondi,—that
i ruilty intention which makes the difference between a trespass and a theft.

The only further observation we have to make on the general provisions as to theft
relates to seetion 253, By the present law a husband or wife cannot steal from his
wife or her hushand, even if they are living apart, although by recent statutes the wife
i capable of possessing separate property. So long as eohabitation continues, this
spems reasonable; but when married persons are separated, and have separate property,
it seems to us to follow that the wrongful taking of it shonld be theft. This section 18
alen framed so as to put an end to an unmeaning digtinetion by which it 18 a criminal
offence in an adulterer to receive from his paramour the goods of her hushand, but
no offence in anyone else to receive such goods from the wite.

We now pass to the law relating to the punishment of particular kinds of theft.
At common law all larceny was either grand or petit. Grand larceny was the
stealing of property worth one shilling or upwards: petit larceny was stealing
property of less value. Grand larceny was a capital but elergyable felony down
to the reign of George IV. The Bill was framed upon the principle of making
the punishment of theft depend to a great cxtent upon the value of the stolen
property. On the whole, however, it has been theught better that the legal limit of
yunishment ought not to depend on the mere value of the property stolen. The Draft
ode accordingly veproduces in Part XXV the provisions of 24 & 25 Viet. e. 96 as
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regards punishments for stealing particular things. In order, however, to meet some
cases which are omitted, two provisions arc added punishing specifically stealing from
railways and stealing hy meaus of picklocks, false koys, and other such instrmments
(sections 263, 264). These provisions wie siggestod partly by well-known cases
which have occurred in this conntry and partly by similar provisions in the French
and German Penal Codes. The state of the existing law as to stealing or mali-
ciously injuring growing vegetable productions is very complicated ; an attempt to
preserve the effect of it und to adapt it to the enlarged definition of things capable
of being #tolen is made in seets. 244 wnd 267 of this Part. e seets. 404 and 405 in
Part XXXTV.

By the existing law, if auy one after stealing property in one countly carries it into
another, he is guilty of larceny in both, and may be tried in either. But if he steals it
out of the United Kingdom and brings it into England or Ireland lic commits no
offence in either country. Sect. 269 is intended to remedy thig, which seems a defect
in the law. Sects. 278 and 279 are takon from the existing Game laws, They are
added because thoy complete the subject, but no opinion is expressed us to them.

The provisions in Part XXVI as to fraud are principally re-enactmments of existing
statutes. In sect. 281 a few words are introduced in order to include the most common
species of frand.

Sect. 284 declares the common law s to a Couspiracy, hut provides an increased
punishment. '

The provisions in Part XXVII as to Robbery and Kxtortion re-cuact the existing
law, with the exception of sect. 296, which is new. At prerent a policeman or game-
keeper who levies blackmail under threats of accusing of larceny or poaching, if
criminally responsible at all, is only punishable with imprisonment and fine.

Part XXVIII re-enacts with some varvistions the existing Iaw as to burglury and
housebreaking.  The proposed enactments explain themselyes,

The most important alteration in Part XXIX * Receiving " ix that it extends
the existing law as to receiving stolen property, s0 as 1o make it apply o property
obtained Ly any mdictable offence, and also to the veceiving in_Kugland ov lrelaml
of property so obtained ont of the United Kingdont, an extension similar to that i
sect, 269,

The crime of Forgery, which is dealt with in Part XXX, was an offence at common
law, the punishment ot which was only fine and imprisoument. [t is not possible to
say precisely what are the documents the false making of which is forgery at common
law.  But by a great many different enactments passed at different times a great
many forgeries have been made felonies, and as such punishable with great severity,
The statute law was for the most part consolidated by the 24 & 25 Vict. c. 98. Like
the other Consolidation Acts, the Forgery Act assumes that the common law definition
of forgery is known. This definition, however, is a somewhat intricate matter
involving various questions as to the extent of falsification implied in forgery, the
character of tle intent to defraud essential to it, and the circnmstances essential Lo
the completion of the crime. These matters are dealt with in sections 313 to 317
both inclusive. They differ considerably in language, but not very materially in
substance, from the corresponding provisions of the Bill. The part relating to Forgery
contains an enumeration of the various classes of documents the forgery of which ia
punishable. They include all those which arc mentioned in 24 & 28 Viet. «. 9,
though not always in the same order or under the same names, They also include
a considerable number of documents (contracts, for instance, documents intended
to be produced in evidence, and false telegrams) which ure not included in that Act,
This Part makes provision for the forgery of some documents as to which it ig
doubtful whether to forge them is or is not & common law offence. T imally it contains
a _general clause (section 836) punishing the forgery of any document whatever
with intent to defraud the public or any person, or to pervert the course of justice,
or to injure any person, or to deprive any person of or prevent his obtaining any
office, &c. Wo believe that few, if any, cases would be punishable under this section
which would not be forgeries at common law. Theve ix a considerable difference
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between this Part and the corresponding chapter of the Bill. The general section
(seetion 336) corresponds very nearly toa similar provision in the Bill, which proposed
to subject offenders againgt its provigions to a maximum punishment of seven years
penal servitude instead of two years imprisonment with hard labour.  Suech an enact-
ment woulid have rendered unnecessary o considerable part of the enumeration of
documents contained in the Draft Code. The provision was regarded as objectionable
on the ground that it anthoriged a sentence of penal servitude for the forgery of various
docnments which were not defined. and the forgery of which could he ai.]lm_;'mmn. punighed
by fine and imprisonment only. The difference in length between the Draft Code and
the Bill 12 to a great extent due to the manmer in which, perhaps ar alandanti
saneteld, the former deals with each partieular forgery. In the result there will, we
believe, be but little practieal difference. The Draft Code adheres more closely than
the Bill to the existing law, and ig in these matters more explicit and detailed.

The provisions in Part XXXI as to Preparations for forgery are chiefly re-enact-
ments of existing statutes. In sect. 356 we have re-enacted 25 & 26 Viet. ¢, 88 as to
Trade Marks, omitting some clauses which seem not practical. Bect. 358 is new and
is intended to render punishable a elass of fraud which is believed to be not uncommon,

The provisions of Part XXXII as to Pergonation are also re-enactments of existing
Hfﬂ-tutﬂfﬁ;

The existing law as to offences against the Coin dealt with in Part XXXIII is
contained in the 24 & 25 Vict. c. 99. We have slightly altered the definition of Coun-
terfeit Coin 5o as to meet some difficulties which have arigen in practice. And we
have in gecta. 367 and 371 inserted provisions for punishing the making of fillets of
metal prepared for the purpose of being coined elsewhere, which at present is actually
done with impunity. The rest of this Part is substantially a re-enactment of the
existing law.

Part XXXIV ig founded on the provisions of 24 & 25 Viet. c¢. 97, in which the
word * maliciously " very frequently occurs. Section 351 is meant to give what we
helieve to be the legal effect of that word, The first portion of the section is intended
to meet such atate of facta as that in the case of Reg. . Child (1 C, C. R, 307), where a
man, who ot of malice to a fellow lodger made a bonfire of her furniture on the
floor of her room, not meaning that his landlord’s house should cateh fire, escaped
punishment, Under the proviso a tenant for years burning his landlord’s house
commits an offence, though in g0 doing he hurns his own leasehold, and a frecholder
Lurning hig own house eommite an offence if he does so with intent to defrand the
insurers. The rest of this Part re-enacts 24 & 25 Viel. e. 97, with little substantial
alteration.

Part XXXV re-enacts verbatim the English and Irish Fraudulent Debtors’ Aets.
The bankrupt laws in England and in Ireland are in some matters of detail not
identieal. It has been therefore thought better to reproduce the law as to each country
geparately.

Part XXXVI1 collects into ome body all offences congigting not in the actual perpe-
tration of erimes but in threats, agreements or eongpiracies, and attempts to commit
offences. The offence of being accessory after the fact is of the game nature. With
regard to threats, this Part adopta the provisiona of existing statutes, some of which
are at present confined to Irveland, but seem fit to have a place in the general statute
law of both countries. With regard to conspiracies and attempts, we proportion the
punishment. to the gravity of the offence which is the subject of the eriminal agrec-
ment or attempt, and a similar course 12 taken with regard to aceessories after the fact.
All these offences (except those taken from statutes confined to Ireland) were made
punishable by the Bill, though not in precisely the same manner. The arrangement,
too, was gomewhat different, the threats being placed in the chapters relating to offences
against person and property, snd the provisions as to attempis, conspiracies, and
accessories after the fact at the beginning instead of the end of the part of the Bill
which defined offences.

Trrue VIL—Procenuge.

Title VII and the corresponding part of the Bill relate to the Procedure in the
prosecution of indictable offences, from the commencement to the conelugion of the
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proceedings.  The Title beging by disposing of some general matters wffeeting the
whole course of the procedure. Section 428 gives to the judges a power to make rules
for rezulating the practice pleading and procedure under the Aect which may be highly
convenient in & variety of matters, and especially in the regulation of the practice npon
trials in the Queen’s Beneh Division either at bar or at Nisi Prius.

Section 430 declares positively that the civil remedy for any wrongful act shall not
be affected hy the fact that the act is a ecrime. This seems to be the existing law,
as laid down in Wells ». Abraham, T.. B. 7 Q. B. 354, and Osborne ». Gillett, L. R., 8
Ex. 83,

Section 431 abolishes the distinetion between felony and misdemeanour, and provides
that all indictable offences shall be tried in the same manner, except so far as special
provisions are made by the Draft Code with respect to treason, This seetionis qualified
hy several provisoes. In the first place. a certain number of offences will still
be designated felonies under the provisions of one or other of statutes remaining
unrepealed. It provides that the existing law as to arrest for such felonies shall remain
unaltered,  Disqualifications now attaching to felony are for the future to attach to
convictions for an offence involving dishonesty. The disqualifications referved to are
such as these: Persons convieted of felony cannot serve on juries (33 & 34 Viet. e. 77,
8. 10 [Eng.], 34 & 35 Viet. e, 635, s ]T{I}‘P.I}, nor retail wine (23 & 24 Viet, ¢. 27,
g 32) or spirits (33 & 34 Viet. e. 29, 5. 14), nor keep a beerhouse (3 & 4 Viet. ¢. 61,
8. 17), nor be brokers in London (33 & 34 Viet. . 60, 5. 6). It is further provided
that upon a convietion under the Draft Code for any offence which is now a felony,
the consequences which now attach to the same offence shall still attach though the
offence is no longer called felony; and further that any Aet unrepealed which refers
to an offence as felony or misdemeanour shall be deemed to apply to the offences to
which it would have applied if the Code had not been passed.

We have felt great diffienlty with regard to these provisions. They are undoubtedly
open to the grave objection that they retain, though only for a collateral purpose, the
existing distinetion between felony and misdemeancur, and will in certain eases neces-
gitate a reference to the common law and to unrepealed statutes, in order to ascertain
whether a erime fallz within the one deseription or the other. The diffienlty arises
mainly upon the provisions remaining in the statute book which attach to felonics
forfeiture and other consequences, in addition to the disgualifications hercinbefore
mentioned. To avoyd the difficulty would however invelve o new elussification of
offences, which we regard as impracticable, or an alteration of the law as laid down in
33 & M Viet. . 23, and the recasting of the provisions of several statutes which,
for the reasons already given, we deem it expedient to leave untouched. (See Note C
to the Report.)

Soction 434 states the cases in which Conrts of (Juarter Sessions are to have juris-
dietion, and supersedes 5 & 6 Viet. . 33, from whieh it varies but little. It empowers
the Courts of Quarter Sessions, however, to try burglaries and robberies of a elasa
punighable with penal servitude for life and flogging : but this is conpled with &
proviso that these courts are not to have power in any case to sei'tnco an offender
to he flopged, or to more than 14 years’ penal servitude. This is adopted from the
corresponding provision of the Bill as proposed to be amended by the Attormey General,
Many cases of burglary and aggravated robbery arve just as fit to bo tried at the
Quarter Sessions as cases of housebreaking or simple robbery, and the more serious
cases would under other provisions of the Draft Code be sent from those courts to the
851508,

Before examining the provisions relating to procedure in their order, it may be well
{0 notice an effeet which some of them when put together will have of abolishing all
local restrictions upon juriadietion. At present the jurisdiction of the criminal
courts is strictly local, though a great number of statutory exceptions enable parti-
cular offenders {ey. persoms who commit crimes at kea) to be tried wherever they
may happen to be found. We propose to extend this principle to all offenders
whatever.

If our suggestions are adopted, all courts otherwise competent avill have jurisdietion
to try all offenders brought before them, wherever the offences are committed. Any
magistrate will have jurisdiction to compel the appearance before him of all persons whao
have committed indictable offences within his distriet, or who are within his distriet,
having committed elsewhere any indictable offence triable in England or in Ireland,
as the case may be. Having obtained the offender’s appearance, the justice will be
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able to send him for trial to a eompetent court, and the High Court will have power
to vary by order the place of trial, it it thinks proper. In the Bill the provisions as to
the local jurisdietion of the courts and justices were brought together in a chapter
by themselves,  In the Draft Code they are introduced in various places, according to
a different method of arrangement, but the result is in each case the same.

A crime having been committed, there are at present four entirely different modes
of proceeding against the acensed person: He may be taken before a magistrate
andl committed for trial; he may, except in a few cases, be indicted by a grand
jury without being so committed ; he may in the case of homicide be com-
mitted and tried upon a eoroner’s inguisition; and in cases of misdemeanour he may
e pur upon his trial by a eriminal information, filed either by the Attorney General
v offieio, or, if the Queen’s Beneh Division so orders. by the Master of the Crown
(Mfice, at the instanee of a private person injured.

According to the ancient theory of the law, from which it #till derives its form,
the course is thiz: The Queen from time to time sends commigsionersz through the
country to hear and determine all accusations of crime, and to deliver the gaols.
The grand juries of the different counties accuse by way of presentment certamn persons
as offenders, and the aceusations are veferred to a petty jury by whom they are
digposed of.  The common practice is different 1 Suspected perzons are bronght before
a justice of the peace by the palice or by private complainants. The magistrate takes
the depositions of witnesses, and either discharges the prisoner or commits him for
trial. The necusation is put in the form of an mdictment and laid before the grand
jury, who having heard the evidence, determine whether the accused is to be put
on his trial or not.  The grand jury are still however in theory, the sole accusers;
Bat inasmneh  as they have long  eceaged to report matters within their own
knowledge and have come to act mpon information supplied by others, any one can
gend up a bill before them, aecunring any person of any offence whatever, with certain
specified exeeptinns.

The proceeding upon ecoroner’s inquizitions is a relie of fimes preceding the appoini-
ment of justices of the peace.  The coroner and his jury at that time had a power of
accusation concurrent with that of the grand jury, much as if a suspected person
could in the present day be put on his trial vpon the magistrate’s committal withont
any bill being found by the grand jury.

As to eriminal informations, they form a  mode of proceeding adopted in peculiar
cages, and call for no observation here.

In all common cases we think that of these modes of prosecution, that of initiating
ihe charge before a magistrate is by far the fairest and most satisfactory in every
way. It gives suspected persoms full notice of the case agamst them, and it enables
the jllﬂgf‘- and Jjury who ﬁna'l.]:_f ditie'u_‘r.'se_-. of the |}1'|_'u51_*t!u1-im|-fﬂ rlisc]iargc- their duties
with confidence that the whole matter has been properly prepared for their decision.
It i moreover the mode in common use.  All the othera have become exceptional,
and we think that, being the common course, it omght to be made imperative n all
CAREE,

Weo doubt whether the existence of the power to send up a bill before a grand
jury without a preliminary inguiry before a magistrate, the extent of this power, and
the facihities which it gives for abuse, are generally known. It is not improbable that
many lawyers, and most persons who are not lawyers, would be sarprised to hear that
theoretically there is nothing to prevent such a transaction as this:—Any person
might ga before a grand jury without giving any notice of his intention to do
so. He might there produce witnesses, who wonld bo examined in secret, and
of whose evidence no record would be kept, to swear, withont a particle of founda-
tiom for the charge, that rome named person had committed any atrocious crime.
1f the evidence appeared to ralse a prome facte case, the grand jury, who cannot
adjourn their inguiries, who have not the aceused person hefore them, who have
no means of testing in any way the evidence produeed, would probably find the
bill. The prosecutor would be entitled to a certificate from the officer of the eourt
that the indietment had been found. Upen this he would be entitled to get a
warrant for the arrest of the person indicted, who, upon proof of his identity, must be
committed to lll'iFHH il the mext aseizes. The person 50 eommitted would not b
entitled as of right to bail. if his alleged offence were felony,  Fven if he were
bailed, he would have no means of discovering upon what evidence he was charged,
and ne other information as te his alleged offence than he could get from the warrant,
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ag he would not be entitled by law to see the indictment or even to hear it read till
he was called upon to plead. He would have no legal means of obtaining the least
information as to the nature of the evidemce to be given, or (except in cases of
treason) even as to the names of the witnesses to be called againgt him ; and he might
thus be tried for hia life without having the smallest chance of preparing for his
defence, or the least information as to the character of the charge.

Of course in practice the convietion of an innocent man under such cirenmstances
would be practically imposaible. The judge would postpone the trial, the jury would
acqmt the prisoner, the prosecutor would probably be subjected to exemplary damages
in an action for malicions prosecntion: but it still remains that such is the law,
though it ecould not be put in foree without shocking the feelings of the whole
community, That such however is the law, subject only to certain exeeptions herein-
after mentioned, there can be no doubt.

Although the law is theoretically the same in Iveland, a salutary practice has
prevailed there, whereby if the accused has not been committed for trial, a private

rosecutor is not permitted to lay an indictment before the grand jury without the
eave of the presiding judge obtained in open Court.

The exeeptions we have referred to are consfituted by the statutes which provide
that it shall not be lawful to present an indictment against any person for perjury,
subornation of perjury, conspiracy, obtaining property by false pretences, keeping a
gambling house, keeping a disorderly house, or any indecent assault. or certain
offences under the Debtors Aet, 1569, unless the proseentor has been bound over to
prosecute or give evidemece, or unless the accused person has been committed to or
detained in eustody, or is bound by recognizance to appear to answer to the indiet-
ment, or unless the indictment is preferred with leave of the Court or of a judge
or the Attorney General, as in these statutes mentioned.

No far as it goes, this legislation appears to us wise and sound. On the one hand,
it secures to the person accused the fullest possible notice of the nature of the
charge agamst him and of the evidence on which 1t is to be supported ; on the
other, it does not invest the magistrate with an absolute veto on a prosecution.
It enables the prosecutor, if he thinks proper, to take the opinion of a grand jury as
to whether the aceused person should or should mot be put on his trial. It is,
however, impossible to defend on any principle which oceurs to us, the narrow range
of the provisions. Why are indecent assaults ineluded and other charges of inde-
cency, most easily made, most hard te refute, and commonly employed as the engines
of extortion, exeluded ! On what possible ground ean it be right that a man should
be at liberty to aceuse amother of murder, piracy, or arson without giving him
notice of the nature of the charge against him, whilst he iz obliged to give him
notice if he charges him with perjury or conapiracy ¢ Tt iz obvious that this legis-
lation was partial and tentative.

Ag to persons committed upon a coroner’s inguigition, the common though not
universal practice is to take a prisoner committed by the coroner before a magistrate.
We do not undervalue the coroner’s ingquest. but we see no reason why in eases in which
they result in a committal for murder or manslaughter, the suspected person should not
have a right by law to be tauken before a magistrate, and have the advantages which
other accused persons possess ; and upon the whole, we propose to extend the principle
of the Vexations Indictments Act to all offences whatever, except those which are
tried on criminal informations. Seetion 505 aceardingly provides that no one exeept
the Attorney General may prefer any bill of indictment unless he i3 hound over to
prosecute, or unless he has the written econsent of a judge of the High Court
or of the Attorney General, or of the Court before which the bill is to be preferred
to do so ; and section 506 enacts that henceforth no one shall be tried upon a corone’s
mmguisition, and that no grand _1111-:; shall present except upon a bill of indictment
duly sent before them. The effect of this will be that as a rule no one will, if the
Draft Code becomes law, be hable to be indieted without a preliminary inquiry being
first held before a magistrate.

We may here refer with approval to the exeellent practice so long prevailing in
Ireland whereby, generally speaking, all prosecutions are conducted under the direction
of the Attorney General as Public Prosecutor.

The provisions of the Bill upon this subject did not go so far as those of the Draft
Code, though they were intended to effect the same object. They left coroners’
inquests untouched, but they enacted that me one should indict another without going
before a magistrate, except upon conditions as to notice to the accused of the charge
and of the evidence against him of so stringent a kind that such a mode of prosecution
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would never or hardly ever have been adopted. The provisions of the Draft Code
seem simpler and more effectual.

Should these proposals be adopted the regular course of a prosecution would
consist of the following steps: -

(1) Procuring the appearance of the suspected person before a magistrate, either
by sumnary arresi, summons, or warrant :

(2) The preliminary hearing before the magistrate, resulting either in the discharge
or committal of the prisoner, and in the case of his discharge being followed or
not by the hinding over of the prosecutor:

(8) The preferring of the indictment before the grand jury:

(4) The trial :

(5) Proceedings by way of appeal subsegnent to the trial.

Kach of these matters 18 dealt with both in the Dratt Code and the Bill. In the
Draft Code they are arranged in the order just indicated. In the Bill the provisions
relating to the mdictment were placed at the end, as the subject was regarded as a
special one depending on considerations peculiar to itself. In the Draft Code this
matter ig inserted between the procecdings before the magistrate and the trial, as
this follows the order of time.

We proceed to comment upon the provisions of the Dratt Code in the order in
which they stand.

We propose in section 437 to empower magistrates, upon receiving information
that a erime has been committed, to summon witnesses and take evidence before any
person is charged. Tt appears highly desirable that this power should exist, as
evidence may often be available whilst the whole matter is fresh, which is lost sight
of during the interval which passes before any particular person is charged with the
offence. People able to give material information, and prepared to do so if legally
required, will often withhold it when they are questioned by persons who have no legal
authority to require it. We also extend (section 438) to some degrec the magistrate’s
power to grant search warrants.

Passing to the cage in which a charge is made against a particular persou; the first
step i8 to secure his attendance before the magistrate. This may be procured either
by summary arrest, by summons, or by warrant. The provisions of the Draft Code
and those of the Bill as to summary arrest closcly follow the existing law, with
alterations rendered necessary hy the aholition of the distinetion between felony and
misdemeanour.

With respect to arrest upon warrant we propose to make certain changes corre-
sponding to the changes which have been made in tho police organization of this country
gsince the Jaw upon the subject was lagt under the consideration of Parliament. As the
law now stands, if a warrant is issued in one county for the arrest of a suspected
person, it cannot (except in a very few cases) be executed in another county without
being backed by a magistrate of that county, who before backing it must be satisfied
upon oath of the genuineness of the signature of the justice whose name it bears. It
has been represented to us that this formality is useless and often mischievous; useless,
because it can be no protection against a forged warrant, as a person capable of
forging a warrant would not hesitate to commit perjury by swearing to its signature ;
mischievons, hecause it often causes delay which enables criminals to escape. The
practicc originated in times when constables were parish officers tnknown beyond
their own immediate neighbourhood. Since the general introduction of county police
it seems to have become useless. We propose accordingly that English warrants should
run all over England, and Irish warrants all over Ireland. On the other hand, we
propose that the execution of warrants everywhere should be confined to police con-
stables. This practice already exists, with some modifications, in Ireland, where it is
carried out by the Royal Irish Constabulary.

With regard to summonses we suggest no change, except that they should in all
cases be served by police officers. We have provided in section 440, with respect to
both warrants and summonses, that they should not be refused by a magistrate merely
because the alleged offender may be arrested without warrant. This we believe to
express the spirit, though it is not to be found in the letter, of the present law. We
are, however, informed that some justices tako a different view, and refuse in cases
of felony to issue either a warrant or a summons, leaving the person applying for
one to arrest the alleged offender on his own responsibility.

3

We now come to the preliminary hearing before the magistrate. The whole of th'
subject. including the way in which witnessos are to be summoned, the taking of thei®
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depositions, the committal or discharge of the aceused, his bail, the binding over of
the witnesses Lo attend at the trial, the transferring of documents to the proper olficer
of the courls of trial, are provided for in minute detail, for Kngland by 11 & 12 Viet.
c. 42, and for Ireland (except Dublin) by 14 & 15 Vict. ¢. 93, which latter Act provides
also for proceedings in summary cascs. We have re-cnacted in Parts XXXVIII and
XXXIX the provisions of these two statutes relating to indictable offences. In some
cases where there is a differenco in the practice of the two countries, we have thought
the Irish practice proferable, and have accordingly adopted it. We have added pro-
visions gimilar to, though not quite ideutical with, those of 80 & 31 Viet. ¢. 35, s. 6,
for taking the depositions of witnesses who may be discovered after the committal of
an accused person (see gection 466).  In this portion of the Draft Code afow modifica-
tions of the existing law arc introduced, but they are of comparatively little importance,
and are for the most part marginally noted. The offender having been committed for
trial, the mode and place of trial have next to be considered. The abolition of the
distinction belween felony and misdemcanour makes it necessary to determine the
cases in which the Attorney General may file a eriminal information. We propose
that he shall have power to do so in all cases not punishable by death or penal
servitude. _

With regard to the place of tral, the cxisting law iy founded in the main on the
theory of venme. The jury of the meighbourhood (wéciniw—wisne —venue) inform the
court of the crimes committed in their own district, and arc not supposed to know
what happens elsewhere. It is, however, qualified by numerous exceptions both by
statute and by common law. At common law, the Court of Queen’s Bench in the
cage of an indictment originating in or removed into that Court possessed the power
under certain circumstances to change the place of trial by a suggestion on the record.
This power was cxtended by what is known as Palmer’s Act, 19 & 20 Viet. ¢. 16, so
as to enable the Court to direct a caso to be tried at the Central Criminal Court.
Provisions having the same offect are to be found in 25 & 26 Viet. c. 65, as to the
trigl for murder or manslaughter of soldiers subject to the Mutiny Act. We propose
to extend the principle thus recognised to all cases, and to substitute for the present
mode of procedure the simpler one of obtaining an order from the High Court for the
change of the place of trial. The provisions on these subjects are contained in
Part XL, which also contains provisions for tral by special jury.

The Draft Code mext deals with the subject of indictments, the object being to
reduce them to what is really necessary for the purposes of justice. The law as it at
present stands is in the form of objectionable umwritten rules, qualificd by several
wide exceptions whieh modify some of their defects. These general rules require the
greatest minuteness in many matters, which need not be referred to here. Two rules,
however, may bc specially mentioned: (1) Indictments must not be double and cannot
be in the alternative; each count must charge one offence and no more: (2) All
material averments must be proved as luid. Although these rules have been consider-
ably relaxed in practice, the effect of them is that indictments run to n mest inordinate
length, and become at once so long and so intricate that it is hardly possible to under-
stand them, and that practically no one reads them but the counsel who draw and
the clerks who copy them.

The method employed 18 to take a section of an Act of Parliament and draw a series
of counts, each charging one of the offences which the section creates; and as a single
section often creales many offences hardly differing from each other except by very
slight shades of meaning, counts are inordinately multiplied in this manner. For
instance, in R. v Sillem (2 H. and (. 431), an information (which might have been an
indictment) charged certain persons in substance with having equipped for the Con-
federate States, then at war with the United States, u ship called the * Aloxandra.” The
information was framed upon 59 Geo. 3. ¢, 69, and contained 95 counts. The first
count charged an equipping with intent that the ship should be employed by certain
foreign states, styling themselves the Confederate States, with intent to cruise against
the Republic of the United States. Thoe second count, instead of the Republic of the
United States, mentioned the citizens of the Republic of the United States. The
third count omitted all mention of the Confederate States, and called the United
States the Republic of, &c. The fourth count was like the third, with the exception
of returning to the expression * citizens,” &c. Aftor giving various names to the
United States and Confederate States in the first eight counts, eight other counts were
added substituting * furnish” for “equip.” Eight more substituted “fit out” for
*“furnish.” In short. the indictment contained a number of counts obtained by
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combining every operative verb of the section on which it was founded with all the
other operative words.

The excessive stringency of the rules on the subject of indictments has been greatly
though romewhat capriciously relaxed by avariety of statutes, of which 14 & 15 Viet.
c. 100 is perhaps tho most extensive. By their provisions the necessity for cxcessive
particularity iz done away with in some cases, but is left untouched in others. Thus,
for instance, it is sufficient in an indictment for murder to charge that A wilfully,
feloniouwrly, and of his malice aforethought did kill and murder B, instead of sebting
out, as was formerly nccessary, the precise manner in which the murder was com-
mitted. [If the charge is not murder but obtaining goods hy falwe Pretences, the
particular false pretence nsed must be stated, and must be proved as laid, and a proper
averment that 1t was false to the knowledge of the accused must be introduced.
1t is qnite impossible to assign any reason whatever why indictinents for murder
should he drawn on one principle, and indictments for false pretences on another. The
explanation is that the mconvenienee of the principle which used to apply to both
cases happened to attract notice in the one case, and to escape unotice In the other.
Wo propose to deal with this matter, not by making any further oxcoptions to the
rules now in force as to indictments, but by altering the rule itself, and substituting
for it the rule stated in section 482, the most important part of which is in these words:
* Every count of an indictment shall contain and shall be sufficient if it contains in
‘ substance a statement that the accused has committed some offence therein specified.
' Buch statement may be made in popular language without any technical averments
“ or any allegation of matter not essential to be proved.” We make in other sections
a variety of provigions which we hope will render all future indictments perfectly simple,
though sufficient to define the matter to be tried, and to form the basis of a record
of the trial.  In tlie matter of indictments the Bill went further than the Draft Code.
1t proposed substantially to abolish the thing, though the name was to be rotained.
The indictment was to consist of a form in two columns, the first column containing
u reference to the cnactment against which the offence was alleged to have been com-
mitted, and the second containing a short particular of the offence. The practical
difference betweon the Bill and the Draft Code was inconsiderablo, so far as tho
mtroduction of simplicity into indictments is concernod.

-~

-

Tart XT.1I, which relates to preferring indietments, containg the provisions already
reforred to, which are intended to do away with the law of venue, They also deal with
another matter which must he shortly mentioned. [If an indictment is found against
a person who cannot be apprehended-—if, for instance. he goes to a foreign country—the
ultimate process against him is outlawry, which has all the effects of a conviction,
including that of forfeiture abolished in all other cases. This process has beocome
practically obsolete. and in these times in which extradition treaties have been very
generally adopted, 1t 1s less likely to be of use than formerly. We accordingly propose
to abolish it. The Bill made the same proposal, but added by way of substitute,
provisions which would have enabled the Crown to make a man who ahsconded from
justice a bankrupt, and to take possession of the surplus of his property after paying
his debts. We do not think this will be necded, and weo propose therefore to aboligh
vutlawry stmply.

Part XLITT deals with the Trial. It does not (as the Bill did) 2o in minute detail
through evory part of it, but notices those parts only on which the law appoars to require
statement or altoration. Several alterations made in tho law are taken from recent
tegislation with regard to Ireland.

Sections 518, 519, and 520 state the law as to going through the panel, introducing
mto England some of the provisions of 39 & 40 Viet. c. 78 (as to Ireland), and providing
that the number of jurors to be peremptorily challenged shall henceforth be thirty-five
in cases of treason. twenty in cases where the accused might upon conviction be sen-
tenced to penal servitude for life, and six in all other cases. Some alteration is made
nocessary by the abolition of the distinction betweon felony and misdemeanour; and
what we suggest is something hetween the present Englsh and the present Irish
system. In England there are twenty peremptory challenges in all folonies, and none
in any misdemeanour. 1In Ireland there are twenty in felony, and six in misdemeanonr.
Section 531 abolishes juries of matrons, where pregnancy is pleaded, and substitutes a
medical examination ; section 525 enables the court to adjourn or postpone the trial in
order to vbtain the attendance of any witness whose testimony appears material. This
alteration is one of considerable importance. : .
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Section 526 permits Admissions to be made in a criminal trial. At present if the
accused is proved before his trial to have made an admission, it is evidence againgt him ;
but though he offers to make the same admission in court, it is thought that in cases
of felony the judge ix obliged to refuse to let him do so.

Section 532 gives the court a discretion as to allowing the jury to separate onm an
adjournment, except in capital cases. At present the practice is that they may scparate
in cases of misdemeanour, but not in cases of felony. Section 535 allows the court to
direct that the jury should have a view, which 18 already permitted by statute in
Ireland (39 & 40 Viet.c. 78, s. 111).  Section 536 enables tho court to take a verdict
on Sunday. This provision was suggested by the case of Wingor » R., in which it
was stated as one reason for discharging the jury late on a Saturday night that if
they agreed to their verdiet on Sunday, the verdiet conld not be taken till the Monday.

Section 537 preserves the power of staying proceedings always hitherto possessed, by
the Attorney General, and at present exercised by entering a nolle prosequi on the
record. :

We have passed over scction 523, which enables the accused to offer himself as a
witness. The Bill contamed a clause (section 368) enabling the accused to make an
unsworn statement on his own behalf, and subjecting him to cross-ecxamination of a
restricted character. For this we have substituled seetion 523, which renders the
accused and the husband or wife of the accused competent witnesses for the defence.
As regards the policy of a change in the law so important, we are divided in opinion.
The considerations in favour of and against the change have been frequently discussed
and are well known. On the whole we are of opinion that, if the accused is to be
admitted to give evidence on his own behalf, he should do so on the same conditions
as other witnesses, subject to sonie special protection in regard to cross-examination.

Part XLIV deals with the subject of Appeal in eriminal cases. There are several
important alterations in the existing practice suggested by the provisions in this Part,
which we have prepared for consideration, without expressing any opinion as to how
far 1t may be judicious to adopt them. In order to explain their precise effect, it is
necessary to make some introductory observations on the state of the law as it stands.
The procedure under the existing law subseguent to a trial, and in the nature of an
appeal, may be arranged under three separate heads. These are, first, proceedings in
error ; secondly, cases for the Court of Crown Cases Reserved; thirdly, motions for a
new trial.

Proceedings in error are proceedings by which the Queen’s Bench Divigion of the
High Court 1s called upon to reverse a judgment on the ground that error appears
on the record,—a writ of error being granted only on tho Attorney General’s fiat. An
appeal lies ultimately to the House of Tords. The record, however, is so drawn ujp
that many matters by which a prisoner might be prejudiced, indeed the matters by
which he is most likely to be prejudiced, would not appear upon 1t; for instance, the
improper reception or rejection of evidence, or a misdirection by the judge would
not appear upon the record. This remedy therefore applies only to questions of law,
and only to that very small number of legal uestions which concern the regularity
of the proccedings themselves, e.g., an alleged irregularity in e¢mpaneclling the jury
(Mansell ». B.), or in discharging a jury (Winsor v. R.), or a defect appearing upon
the face of the indietment (Bradlaugh ». R.). The result is that the remedy hy
writ of crror 18 confined to a very small number of cascs of rare occurrence. It must
be added that the procedure in writs of error 1s extremely techunical. It is necessary
in such cases to Jraw up the record, and this is an extremely formal and prolix
document, though the materials from whieh it 18 compiled are simply short notes in a
rough minute book kept by the officer of the court. When the record is drawn up the
Court of Appeal cannot look beyond it, but 1s tied down to the matters expressly
entered in it.  The procecdings on special verdicts and demurrers to evidence have
practically fallen into disuse.

The second mode in which proceedings in the nature of an appeal may be taken is
upon a case stated by the judge for the Court for Crown Cases Reserved. Up to the
year 1848 it was the practice, if any question of law which would not appear on the
record arose at a criminal trial at the assizes, for the judge who tried the case to stato
the point for the opinion of all the judges, by whom it was afterwards considered and
determined, no reasons for the determination being given. If the judges thought that
the convietion was wrong, the person convicted was pardoned. There was no mode of
reserving cases which arose at the quarter sessions. By 11 & 12 Vict. c. 78, a Court for
Crown Cases Reserved was instituted, composed of the judges of the three common law
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courts ov any five of them, a Chief Justice or the Liord Chief Baron being ouc. Upon the
construction of the Act it has been considered that, if a difference of opinion oceurs
between the five judges, the minority are not bound by the majority, but the matter
must be referred to the whole body,—a course which is on many obvious grounds
inconvenient. The existing power of appeal on a point reserved is only on behalf of
the accused. The consequence is that the judge cannot reserve a question, unless he
rules it against the accused, notwithstanding his own opinion may be that, though the
point is doubtful, it should be decided in favour of the accused; and if ultimately it
1% determined that there has been an improper ruling against the aceused, on some
point of perhaps very littlo importance, or that some evidence, perhaps of little weight,
has been improperly received or rejected, the Court of Appeal must avoid the convietion,
and has no power to grant a new trial. The procedure is, however, extremely simple
and free from technicality. No record is drawn up, and the judge who reserves the
point states a case in simple langunage. .

The third proceeding in the nature of an appeal is a motion for a new trial. This
is confined to cases which have ecither originated in or have been removed into the
Queen’s Bench Dhvision, and as it seems (R. v. Bertrand, L. R. 1 P. C. 520, disapproving
of R. v. Secaife, 2 Den., 281) to cases of misdemeancur. A defendant who has been
convicted may move for. a new trial in these cases as in a civil case, but the decision
of the Queen’s Bench Division is final.

Tt seems to us that in order to form a complete system these various forms of
proceeding ought to be combined. For this purpose we propose, in the first place, to
constitute a single court of Criminal Appeal closely resembling the Court for Crown
Jases Reserved, but with two important differences. We propose that, as in other
courts, the minority shonuld be bound by the majority. A court composed of fifteen
judges is inconveniently large. Tf on a point of tmportance a court of five should be
divided, it might be desirable that a further appeal should be possible. We accordingly
propose that the court should have power to permit an appeal to the House of Lords.

‘We do not interfere with the present practice as to trials in the Queen’s Bench
Division, and we propose that in the case of such trials the Queen’s Bench Division
should be the Court of Appeal, and that it should have power to give leave to appeal
to the House of Lords. '

As to the power to appeal and the cages iu which an appeal should lie, the Draft
(lode proposes to make considerable changes in the existing law as regards both matter
of law and matter of fact. With regard to matter of law, the judge has at present
absolute digeretion as to reserving or not reserving questions which arise at the trial
and do not appear on the record. This we think ought to be modified. We propose
accordingly that the judge shall be bound to take a note of such questions as he may
he agked to reserve. unless he cousiders the application frivolous. If he refuses to
grant a cage for the Court of Appeal, the Attorney General may in his diseretion grant
leave to the person making the application to move the Court of Appeal for leave to
appeal, and the Conrt may direct a case to be stated. The Court on hearing the case
argued may either confirm the ruling appealed from, or grant a new trial, or direct
the accused to be discharged; in a word, 1t may act in all respects as in a civil action
when the question is one of law, and that on the application of either side. This in
some ways is favourable, and in others unfavourable, to accused persons. By the
existing law the prisoner’s right to appeal on a point of law is, generally speaking,
subject to the absolute dixeretion of the judge ; but if he is permitted to appeal, and if
the Court above decides in his favour, the conviction is quashed, although in a civil
case he would gain nothing but a vight to a new trial. Under section 542 the prisoner
would be able to appeal, with the leave of the Attorney General, against the will of
the judge, but it he succeedod he would in many cases only obtain a new trial. If the
matter appealed upon was a mere irregularity, immaterial to the merits of the cage,
the Court of Appeal wonld have power to sot it right. All this would diminish the
value of the right of appeal to prisoners, though it would increase its extent. Tt
must be observed, too, that the right of appeal on questions of law is given equally
to both sides. The Commissioners as a body express no opinion on the expediency of
this. If it is thought proper to confine the right to the accused, the alteration of a
few words In the section would effect that object. In dealing with appeals upon matter
of law little 33 wanted beyond an adaptation of the existing law.

It is raore diflicult to provide in a satisfactory way for an appeal upon matters
of fact. It is obvious that the only practicable means of giving such an appeal
is by permitting convicted persons to move under certain circumstances for a
new trial, either on the ground that the verdict was against the evidence. or on the
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ground that the verdict has been shown to be wrong by facts discovered subsequently
fo the trial. If the ground on which a new trial is sought for is that the verdict was,
against the evidence, the case 18 comparatively simple. In such cases the judge before
whom the case was tried onght to have power to give leave to the convieted person to
apply to the Court of Appeal for a new trial. If the conviet had an absolute right to
make such an application, it would be madc whenever the convict could atford 1t. By
making the leave of the judge who tried the case a condition for such an application,
such motions would be practically confined to cases in which the judge thought the
jury had been harsh towards the prisoner. However, when the application was made
the Court of Appeal could deal with it as n civil cases.

A much more difficult question arises in relation to cases which oceur from time to
time, where circumstances throwing doubt on the propriety of a conviction are diseoverad
aftor the conviction has taken place. In these cases 1t was provided by the Bill that the
Secretary of State should have power to give leave Lo the person convicted to apply to
the Court of Appeal for a new trial. Upon the fullest consideration of the subject we
do ot think that such an enactment would be satisfactory. In such a case the Court
of Appeal must sither hear the new evidence itself, or have it brought Dbefore it upon
affidavit. In the former case the Court would substantially try the case upon.a motion
for a new trial, and this is opposed to the principle of trial by jury. In the latter case
they would have no materials for a satisfactory decision. It is impossible to form an
opinion on the value of evidence given on affidavit and ex perte until it has been checked
and sifted by independent inquiry. Such duties could not be undertaken by a Court of
Appeal. If the Secretary of State gave leave to « convict to move the (lourt of Appeal
for @ mnew trial on evidence brought before the Court by affidavit, the only well-
agcortained fact before the Cours would be that the Secretary of State considered
that there were grounds for such an application. This would wmake it difficult to
refuse the application. The Secretary of State would be responsible only for granting
leave to move the Court for a mew trial. The Court, in granting a new trial, would
always in fact take into account thej opinion indicated by the Secretary of State's
condact. It must also be remembered that a court of justice in deciding upon such
applications would, in order to avoid great abuses, be obliged to bind itself by strict
rules, similar to those which are enforced in applications for new trials in civil cases
on the ground of newly-discovered evidence. Such applications cannot be made at all
after the lapse of a very short interval of time, and are not, granted if the applicant has
been guilty of any negligence; and this stringency is essential to the due administration
of justice and to the termination of controversies. Lt would be unsatisfactory to apply
such rules to applications for new trials in criminal cases. No matter at what distance
of time the innocence of a convicted person appeared probable,—no matter how grossly
a man (suppose under sentence of death) had mismanaged his case, it would be
impossible to refuse him a fresh investigation on the ground of such lapse of time or
mismanagement. Cases in which, inder some peculiar state of facts, a miscarriage of
justice takes place, may sometimes though rarely occur; but when they occur it is
under circumstances for which fixed rules of procedure cannot provide.

Experience has shown that the Secretary of State s & better judge of the existence
of such circumstances than a court of justice can be. He has cvery tacility for
inquiring into the special circumstances ; he can and does, if necessary, avail himself
of the assistance of the judge who tried the case, and of the law officers. The position
which he occupies is a guarantee of his own fitness to form an opinion. He is fettered
by no rule, and his decigion does not form a precedent for subseyuent cases. We do
ot see how & better means could be provided tor inquiry into the circumstances of the
exceptional cases in question. The powers of the Secretary of State, however, as to
disposing of the cases which come before him are not as satisfactory as his power of
inquiring into their circumstances. He can advise Her Majesty to remit or commute a
sentence ; but, to say nothing of the inconsistency of pardoning a man for an offencc
on the ground that he did not commit it, such a course may be nnsatisfactory. The
result of the inguiries of the Secretary of State may be to show, not that the conviet 1s
clearly innocent, but that the propriety of the conviction is doubtful ; that matters
were left out of account which ought to have been considered; or that too little
importance was attached to & view of the case the bearing of which was not sufliciently
apprehended at the trial; in short, the inquiry may show that the case is one on
which the opinion of a second jury ought to be taken. If this is the view of the
Secretary of State, he ought, we think, to have the right of directing a new trial ou
his own undivided responsibility. Such a power we accordingly propose to give him hy
section 545.

With respect to the materials to be laid before the Court of Appeal we propose to
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abolish the present record. It is extremely technical and gives little real informstion.
Instead of it, we propose that a book to be called the Crown Book should be kept by
the Officer, which should record in common language the proceedings of the Court.
In practice the record is hardly ever made up, and if 1t is necessary to make it up, the
cfficer’s minute book affords the only materials for doing so. Our proposalis practically
to substitute the original book for the record which is made up from it, and is merely
a technical expansion of the original.

‘We also propose that the Court of Appeal should have power to call for the judge’s
notea, and to supply them if they are considered defective by eny other evidence
which may be available,—a shorthand writer's notes for instance.  We consider the
statutory recognition of the duty of the judge to take notes as a matter of some
importance. Upon the subject of appeal there is not much difference between the
Draft Code and the Bill. The provisions of the former are more simple.

Part XLV relates to costs, some provision us to which is rendered necessary by the
abolition of the distinction between felony and misdemecanour. As the law now stands,
costs may be allowed in all cases of felony, and in all misdemeanours indictable under
any of the Consolidation Acts of 1861; also (by 7 Geo. 4. ¢. 64) for assaults with
intent to commit felony, attempts to commit felony, riots, misdemeanours for receiving
stolen property knowingly, assaults upon peace officers in the execution of their duty
or upon persons acting in their aid, neglect and breach of duty as a peace officer,
assaults committed in pursuance of any conspiracy to raise the rates of wages, indecent
exposure, perjury and subornation of perjury; also (by 14 & 15 Viet. c. 85, 8. 2.) In
cases of abduction, conspiracy to accuse a person of felony and conspiring to commit
a felony,—in short, in all the commoner misdemeanours. The law as to costs in Ireland
ig substantially the same, though it is in practice differently administered by reason
of all prosecutions being conducted by the Crown Officers. We propose that costs
should be allowed in all cases of prosecutions for offences ineluded in the Draft Code,
and that the accused shall be liable to be ordered to pay the costs in all cases if he
is convicted. . He is now subject to this liability upen & conviction for felony.

Finally, section 551 makes an alteration in principle on the existing law, to which
we call attention. Where property has been stolen, no change in the property is pro-
duced by the theft, but a boud file purchaser in market overt acquires under the
common law a property superior to that of the true owner. By the general law
merchant a lond fide purchaser of a negotiable ingtrument, though it may be from a
thief, acquires a property superior to that of the true owner. By the common law,
where property has been parted with under a contract obtained by fraud, the property
passes, though it may be reclaimed and the contract rescinded; but the right of a
bond fide purchaser for value before rescission is superior to that of the former owner.
And by the Factors’ Acts purchasers from agents entrusted with goods or the title to
goods acquire a title superior to that of the true owner. The existing statute law,
24 & 25 Viet. c. 96, 8. 100, however, rewards one who prosecutes with success by
depriving the innocent purchaser in market overt, and the innocent purchaser of property
obtained by a contract not yet rescinded, of the property which they have mnocently
acquired® ; yet at the same time the enactment excepts the cases of negotiable instru-
ments and _property pledged or sold by agents within the Factors’ Acts. If there is
any ground for these exceptions other than the fact that the mercantile clagses who
would suffer without them are vigilant and powerful, we cannot Perceive it. We think
that it is just and politic to protect the interest acquired by bond fide purchasers in all
cases, and that it is a vicious principle to reward a prosecution at the expense of a
third person. But at all events the rule should he uniform; and we suggest, as will
be seen by smect. 551, that the order of restitution should be effectual to put the person
in possession who appears to the Court to be justly entitled to the property, but not
to deprive the other claimant of his right to bring an action to recover it.

The only remaining observation we have to make is, that most of the forms ap-
pended to the Draft Code in the first Schedule are adapted from the Irish Act, 14 & 15
Viet. c. 93. They are considerably shorter and plainer than those which are appended
to 11 & 12 Viet. c. 42.

The repealing Schedule repeals in whole or in part Bixty-seven statutes of the
Parliament of England and Great Britain, or the United Kingdom, and fifteen statutes
of the Parliament of Ireland, the provisions of which the Code would supersede.

* In Moyee v, Newington, L. R., 4. Q. B. Div. 32,  construction is put on the section which, if sustained,
would render the alteration proposed less nececsary. It is, however, as it seems to us, hetter to put an end
to all doubt. o
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It is not without much diffidence that we present to Your Majesty the result of our
labours. It may bo that some inaccuracies, omissions, and imperfections may be dig-
covered, and we would be well content that our work could be subjected to a scrutiny
as close, and a consideration as candid and painstaking as we have applied to the
Bill submitted to us for our repart. But we arve at the same time convinced that
however carefully a Code of Criminal Law may he fl*amed, much risk of cccasionai
miscarriage must at first be incurred. "If codification is postponed until some proposed
Codo has boen pronounced perfect, or nntil desultory and irvespousible criticism has
been exhausted, the accomplishment of the work will be indefinitely deferved.  In fact
tho merits or defects of a well-considered Code can only be ascertained after it has
become law, and has heen interpreted under the sanction of judicial responsibility.

All of which we humbly submit to Your Majesty.

{Migned) BLACKBURN,
CIIARLES R. BARRY.
ROBERT LUSH.
JAMES FITZJAMES STEPHEN.
H. Cowir, : i
Secretary,
12th Juue 1875,

M sul. : i
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Note A to page 10.

There can be no doubt that a man is entitled to preserve his own life and Himb;
and on this ground, he may justify much which would otherwise be punishable.
The case of a person setting up as a defence that he was compelled to commit a
crime 18 one of every day occurrence. There is no doubt on the authorities that
compulgion is a defence where the crime i3 not one of a heinous character. But
killing an innocent person, according to Lord Hale, can never be justified.  He lays
down the stern rule: “If a man be desperately assaulted and in peril of death, and
“ cannot otherwise escape, unless to satisfy his assailant’s fury he will kill an innocent
* person then present, the fear and actual force will not acquit him of the erime and
* punishment of murder, if he commit the fact ; for he ought vather to dic himself than
“ Il an tunocent.” ) ‘

On the trials for high treason in 1746, the defence of the prisoners was in many cases
that they were compelled to serve in the rebel army. The law was laid down somewhat
more favourably for the prisoners than it had been before, as the defence of compulsion
was stated to apply not merely to furnishing provisions to the rebel army, but even to
joining and serving in that army. It was laid down (see Foster 14} that “The only
“ force that doth oxcuse is a force upon the person and present fear of death; and this
“ force and fear of death must continue all the time the party remains with the rehels.
“ It 18 incumbent on every man who makes force his defence, to show an actual foree,
“ and that he quitted the service as coon as he could.” It iz noticeable that though
most of those who set up this defence must have fought in actnal hattle and must
have killed, or at least have assisted in killing the loyalists, and so brought themselves
within the stern rule laid down by Hale, 1t was never suggested that this made a
difference. The Indian Commissioners proposed in the first draft of the Indian Code to
make compulsion in no case a defence, but to have it merely a ground for appealing to
the mercy of the Government. Their reasons are to be found in the note at pp. 134-5.%
The Indian Code as pablished contains a section (clause 94) more lenient than that
originally proposed, but more sovere than that laid down in Foster. We have framed
section 23 of the Draft Code to express what we think iz the existing law, and what
at all events we suggest ought to be the law.

But compulsion is only one instance of a justification on the ground that the act,
otherwise criminal, was necessary to preserve life.

A case of frequent oceurrence is wherc a thief says he was starving and counld not
save his life unless he stole. Lord Hale, after stating the rule laid down by some
casuists that this was justifiable, says emphatically, ““I do therefore take it that whero
““ persons live under the same civil government as heve in England, that rule, at Teast
“ hy the laws of England, is false; and therefore if a person being under necessity for
“ want of victuals or clothes shall upon that account clandestincly and animw furand]
““ steal another man’s goods, it is felony.” And he gives an excellent reason: Men's
“ properties would be under a strange insecurity, being laid open to other men’s
““ necessities, whereof no man can possibly judge but the party himsclf.”

But Lord Hale admits that this general principle is subject to some exeeptions. e
says, “Indeed this rule *in cusu cwtiemm necessitatis omaia sunt communia’ does hold in
“ some particular cases, where by tho tacit consent of nations, or of some particular
“ countries or societiesit hath obtained. * * By the Rhodian Law and the common
“ maritime custom, if the common provision for the ship’s company fail, the master
“ may under certain temperaments break open the private chests of the mariners or
“ passengers and make a distribution of that particular and private provision for the
% presorvation of the ship’s company.” +

Such cases have frequently happened, and the law has been settled as to them.
But ingenious men may suggest cases which, though possible, have not come under

* Penal Code prepared by the Indiau Law Commissioners, published by command of the Governor-General
of Indis. Hertford, 1851. .
t 1 Hale, 54, 55.
¥2
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practical disengsion in courts of justice. Casuists have for centuries amused themselves,
and may amure themselves for centuries to come, by speculating as to the moral duty of
two persons in the water struggling for the posscssion of a plank capable of supporting
only one. If ever such a case should come for deeision hefore a court of justice (which
is improbable), it may be found that the particular circumstances render it easy of
solution.  We are certainly not preparved to suggest that necessity should in every case
be o justification. We are cqually vuprepared to suggest that necessity should in no
carc be o defence; we Judge it better to leave sueh questions to e dealt with when,
if cver, they arise in practice by applying the principles of law to the circumstances of
the partienlar cusc,

Note B to page 11.

The proposition that the foree used in defence of person, liberty, or property must
be proportioned to the injury or mischief which it is intended to prevent, is in our
opinion one of great importance, yet it seemx not to have commended itself to the
minds of highly respeetable authorities.  We think it right first to call attention to
the mode in which the subjeet wag dealt with in Lord 8t. Leonards’ Bill. The first
part of scet. 88 of that Bill wax as follows:  Ilomieide shall be justifiable where one
“ 1n lawfnl deferce of his person repels force hy force, and using no more violence
“ than he has reasonable eause for believing to be necessary for the purposce of self
“ defence, kills the assailant.”  Tad this been passed unaltered into law, it would have
justified cvery weak lad whose haiv was about to be pulled by a stronger one, in
shooting the hully if he could not otherwise prevent the assault.

Again. Beet. 90 says, * Homicide shall be justifiable” (not merely reduced from murder
to manslaughter) © where one in defence of moveable property in his lawtul possession
repels foreo by foree, and using no more force than he has reasonable cause for helieving
to be neeessary for the defonco of such property agamst wrong, kills the wrong-doer.™
T two ronghs who each elvimed a game-cock, and nsisted on taking it home, guarrelled,
and the weaker stabbed the stronger to the heart, this would, if made law, have
justified the slayer, if he turned out 1o he the rightful owner of the bird, and could
not otherwise have nrevented its being taken away.

And Secet. 91 says,  Homieide shall o justifiable where one in defence of house or
land in hig Luwful possession, resisting o person endeavouring by foree to entor into or
upon such house or land, repels foree by foree, and using no more foree than he has
reasonalle cause for helieving to be necessary for the defence of his possession, killy the
wrong-doer.”

Ti is the more wingular that this last clango should huve heen drawn as it is, beecause
Lord Tenterden in a case which at the time attracted much attention laid down Jlaw
diveetly opposed to il. It was the case of R. v. Moir, tried bofore Lord Tenterden at
Chelmsford, A full report of the evidence, and an imperfect report of Lord Tenterden's
suming up, aro to be found in the Anmwl Register for 1830, vol. 72, p. 344.  Mpr,
Moir having ordeved some fighermen not o trespass on his land by taking a short cut,
found the deceased and others persisting in going across. Ho rode up to them and
ordered them back.  They refuged to go, and there was evidence of angry words, and
gome shight evideneo that the deceased threatoned to strike Mr, Moir with a pole.  Mr.
Moir shot him in the arm, and the wound uwltimately proved fatal. Before the man
died, or indecd was supposed to he in danger, Mr. Moir avowed and justified his act,
and said that m sinilar eircumstances he would do the sane again.  This land, he said,
wag lis castle, and as he could not without the use of fire-arms prevent the fishermen
from persisting in their trespass, he dud use them, and would usc them again,
Lord Tenterden took a very different view of the law. He told the jury that the
prevention of such a trespass could not justify such an act, and he seems to have left
to themn as the only justification which on these facts could arise, the question whether
the prisoner was in reasonable apprehension of danger to his life from the threats of
the dececased.  Mr. Moir was found guilty of murder and executed.

It seems to us strange that thesc startling provisions passed without observation

through the Seleet Committee, and were unnoticed by any of the judges except Mr,
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Justico Coleridge, who, however, did not dwell on them, but merely made them the
subject of a passing remark.

It would of course follow that if homicide was, imder the erreninistances mentioned
in these three sections, justiftable, any less degree of violence, howover great, would he
justifiable also; and such appears to have been the view of the law taken by the
Commissioners who framed the first draft of the Indian Code, wud who in an eloquent
passage direeted to another purpose say, = That o man who deliberately kills another in
“ order to prevent that other from pulling his nose should he allowed (o go absoluiely
“ nnpunished would be most dangerous.  The law punishes and ought 1o punish such
“ killing. But we cannot think that the law ought to pnnish sueh killing as morder.”
In this we agree; the provocation would be suffieient, gencrally, to veduce the evime to
nmanslanghter.  But thoy procecd, “For the law itsclf has cnconraged the slayer to
« inflict on the assailant any harm short of dcath which ay Dbe necessury tor {he
“ purpose of repelling the vutrage,—to give the assallant 0 cut with a tnife across the
“ fingers, which may vender Iis right hand uscless to Tim for hfe, or to harl him
“ down slairs with sneh force as to break hig leg.  And it scoms difficult Lo coneeive
“ that ecirenmstances which wonld bhe a full justification of any violenee shovt of
« homicide, should not be a mitigation of the guilt of howicide.  'That o man shouold
“ be merely excrcising a right by fracturing the skull and knocking ont the oye of an
“ gasailant, and should be guilty of the Lighost crime in the code if he kills the rane
"« aggailant, —that there shonld be only a single step beltween perfect impunity and
“ liability to capital punishment seoms unreascuable. In a ease tn which the law
“ itself empowers an mdividual to inflict any harm shorl of death, it ought hardly, wo
« think, to visit Iim with the highest poishment i0 he infliets death.”

If we thouglit that the common law was such as is heve supposed, we shonld withont
hesitation suggest that it shonld be altered. But we think that such is not and never
was the law of England. The law discourages persons from taking the law into thew
own hands. Still the law does permit men to defend themselves.  Fem o aepelle:
licet modo  fiek modecwanine  ivevlpalee tulelie, s ad swiendam chidicton, sl
propulseadai figfiwriin— Go. Lit., 1{5"2 . And when vio_}lenco IS used for the purpose of
repelling a wrong, the degree of violence mnust not be disproportioned 1o the wrong to
be prevented, or it is not justitied. -

There iz no cage that we are awarc of in which it has beenn held that homicide
to prevent merc trespass s jusiifiable. The question raisod Tas always Deen,
whether it was murder, or reduced by the provocation to manslaughter.  Amwl whes
death has not ensaed, the lomins of pleading, whiel had the advantage of bringing the
principles of Taw to a precise issue, show wiat the privciple was.  fn an u-l_'npt_zéa,l of
Mayhem, the form of the plea of son assanlt demesne was that * the appellant macde
« an assanlt upon the appellee and him then and theve wounld have beaten woundod
“ gnd maimed vnless he had forthwith defended Limsell against the appellant, and so
s the ill which the appellant suffered was from lis own proper assaule and i defunco
“ of the appellee :”-~Coke's Bntrios, 526, Less than this was not a defence,—see Cook
v. Beale, 1 Ld. Ray. 176, Ta 1landeock v. Baker, 2 Bow & 170 260, a plea justitying
the breaking of the plaintiff's dwelling-house, assanlting him thevein, heating him, and
Imprisoning him on the grannd that plaintil was abont to kill his wife, and that all tha.
was done was for the purpose of and necessary to prevenl his doiug so, was held good
after verdict. And we take it to e elear that cven Killing the intruding eviminal,
if necessavy to prevent a crime of this maguitude, would be justifiable ;5 but not if
it were to prevent a common assanlt.

But the defence of possession either of goods or land agaiust a merv trespass, 1oy a
crine, does not, strictly speaking, justity cven a breach of the peace. The party in
lawful possession may justify gently laying his hands vn the trespasser and requesting
him to depart. It the trespasser resints, and in go doing assaults the party in possession,
that party may repel the assault and for that purpose may unse any forde whicl he
would be justiied in nsing in defence of his person. As s accurately said in 1 Rolle’s
Abt. Trespass G 8, **a justification of a battery i defence ol possession, though i
« grose in the defence of the possession, yetin the end it is the defence of the person.”

Some misapprehension may have arvison from the nunerous cases decided, on the
9 (Geo. 4. ¢. 31, 5. 11., in which persons indicted for wounding with intent to do grievous
bodily harm were held entitled to an acguittal, on ity coniug onb in evidence thai there
was on illegality or informality in an arrest, or some other provocation disproportioned
to the degree of violence uged. See R. v. Hoad, 1 Moody, C.C. 281, And it may have
been supposed that these are authorilies that the violemce was absolutely jostified.

s
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But this is from not observing that the effect of the enactment then in force, was
that if wounding was inflicted under such circumstances that if death had ensued
therefrom the offence would not have amounted to murder, the person indicted should
be acquitted of felony. That provison was repealed in 1838, and since that time the
course of practice has, we believe, been to leave it to the jury with proper explanations
and directions, to say whether the wounding was disproportionate to the injury which
it was intended to prevent. The cases in which this d8vtrine has been acted on [seem
not to have been reported, with the exception of R. ». Hewlett, 1 F. & F. 91, in which
the point only incidentally arose. We think that it is good sense, and that it is the
law; and if it is not the law, we submit that 1t ought to be made so.

Note C to page 31.

Mr. Justice Barry and Mr. Justice Stephen object to section 431 on the ground that
it keeps alive the distinction between felony and misdemeanour, mainly if not altogether
for the sake of avoiding the necessity of dealing expressly with two matters which they
think might be dealt with without difficulty, viz. :—the provisions of the Actabolishing
forfeitures for felony, and the effect of the abolition of the distinction between felony
and misdemeanour on the privileges of the peers.

By the Act which abolishes forfeiture for felony (33 & 34 Viet. e. 23, 8. 7) a person
convieted of felony and sentenced thereon to penal servitude is disabled from selling
or alienating his property. The Crown may appoint an administrator of such property.
The administrator is to make amends out of i1t to persons injured by the convict’s
offence; to support his family; and to preserve the property itself, and its surplus
income, if any, for the convict or his representatives at his death. If a person should
be sentenced to penal servitude for a misdemeanour (for instance, for obtaining goods
by false pretences, misappropriation as an agent, fraud as a director, or false accounting),
this consequence does not follow. Such a person whilst undergoing his sentence might
sue and be sued and alienate his property at will. If the proposed proviso is adopted,
the consequence will be that if & man with property is convicted of theft and sentenced
o penal servitude under the provisions of the Draft Code, it will be necessary before
the right of the Crown to appoint an administrator to the estate could be determined,
to ascertain whether his offence would, before the Code became law, have been felony
or a misdemeanour. This would be objectionable, not only because it perpetuates dis-
tinctions which it is desirable to abolish, but also beeause 1t would be practically
impossible in many cases to say of what offence, according to the old law, the convict
had been found guilty. Suppose for instance, the man were convicted of stealing
money which he had picked up in the road; under the Draft Code, if there was a
dishonest appropriation of the money, the offence of theft would be committed, although
under the tcechnical subtleties of the common law no felony might under the circum-
stances have been committed. A conviction under the Draft Code would not therefore
decide whether the criminal was guilty of a felony at common law, and accordingly
a further investigation would be requived in order to determine whether the Crown
conld appoint an administrator or not. i

As the rections relating to the appointment of administrators are not intended to
infliet any punishment ou the eonvict, but arc rather meant for the protection of his
property, it would seem simpler to enact that they should apply to all cases in which
a scntence of penal servitude is passed for any offence. 1t seems very difficult to give
any rveason why a person convicted of bigamy should, and a person convicted of
per{ury should not, fall nnder these sections, and it 1s perhaps not easy to say what
18 the use of them under any circumstances.

A considerably greater difficulty arises with respect to ome of the other provisions
of the Act. A person sentenccd for felony to imprisonment for 12 months or to
imprisonment with hard labour, or to penal servitude thereupon loses every office, all
ecclesiastical preferment, and every pension or superannuation allowance payable by the
public or ont of any public fund to which he may be entitled. Such consequences
to not tollow wnpon the infliction of similar punishments for misdemeanours. As
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regards offices and ecclesiastical preferments this provision seems superfiuous, and even
to some degree objectionable, as it supersedes the anthority of special professional
tribunals. Her Majesty would of course dispenso with the services of any person in
military or civil employment who was convicted of any disgraceful offence, whether
felony or misdemcanonr. If a clergyman were g0 convieted, he might after the con-
viction he punished by the Ecclesiastical Courts. A barrister would he disbarred
under simlar eircumstances, or a golicitor struck off the rolls. No special protection
thus appears to be required for the protection of honourable professions against members
who disgrace themsclves. I'he provisions of the Aect, on the other hand, mi ght work
crael wrong to individuals, and might also produce inequality of punishment. Suppose
that a military officer conumitted manslaughtor. It is gquite possible that n judge might
under the circumstances consider it his duty to inflict a sentence of imprisonment with
hard labour ; hut ought it to follow as a necessary conseqguence that such a man should
lose his commission, and that such a loss should depend on the senteuce passed by the
judge? Would not the military authoritics be better qualified on overy ground to
decide the question whether or not such a result should follow? Would it not he
a disgrace to the law that, if another military officer committed deliberate perjury in
vrder toruin an innocent man, and was thereupon sentenced to penal servitude, the loss
of his commission should he, not the legal consequence of hix sentence, hut the effect
of the displeasure of the Sovereign 7

Still greater irregularities are or might be involved in the provisions which doprive
convicts of pensions and superannuation allowances. A penston (except in cases where
it is a retamming fec for future services) is part of the conwsideration fur which past
scrvices were rendered, and it is difficult to suggest any rational distinetion hetween it
and other property. If the principle of forfuture 1s given up it scems incounsistent
to retain forfeiture for one particular kind of property. If an Iundian civilian retires
upon a pension of 1,0004 a year and with 10,000/, saved from his pay, it xcems difficult
to justify a law whick if he commits an offence forfeits his pension but leaves his
savings untouched. But when this is connected with the distinetion between felony
and mirdemeanour, the arbitrary character of the rule becomes still more apparent.
Two public servants retire upon pensions; one becomes the secretary and the other a
director of a joint stock bank; they conspire together to carry out a frund, and its
nature is such that m carrying it out, the sceretary commits embezzlement as a servant,
the director fraud asan agent; each is sentonced to 12 months imprisonment; the
socretary will lose his pension, because his offence is felony; tho director will retain
liis, because his offence 18 a misdemeanour.  Surely this ix a monstrous result; the two
moen commit the very same act and recoive to all appearanco the same punishment, yet
hecause the one offence 1s (or rather used to he) called by a different name froin the
other, the one is to be fined thousands of pounds to his ntter ruin, whilst the other at the
end of his semtence retains his means of living.

It ought to be added that these forfeitures are the only remaining considerable
exception to tho rule which abolishes minimum punishments.  1f a man in possession
of a pension 1s convicted of felony and sentenced to hard labour, the judge cannot help
inflicting upon him, in addition,a heavy and it may be ruinons fine, depriving him of
what may be his principal mcans of livelihood. This punishment is doubly invidious ;
it 1s inflicted or not according to an unintelligible and unmeaning distinetion between
the names of erimes, aud it 1s Inflicted upon those persons only who have carned »
pension by long public service. A military officer and a rich civilian both commit an
offence for which they are sentenced to penal servitude. The ctvilian’s property is
administered for him by a public officer, his family is supported ont of it, the surplus
18 accumnlated for his benetit, and he ends his term of punishment a richer wan than
when he began it, His fellow culprit is deprived of the wlole of his income, and his
family is reduced to absolute destitution. My, Justice Barry and Mr., Justice Stephen
are of opinion that the second section of the Act for aholishing forfeitures for felony
(33 & 34 Vict. ¢. 23) should be repealed, and that the latter part of the Aet should either
he repealed (which in their opinion would be the better course) or else be extended
to all persons sentenced to penal servitude.

The eftect of the abolition of the distinctionr between felony and misdemeanour on
the privilege of the peerage, 18 certainly not likely to be of much practical importance.
If a member of the House of Lords were ever to be accused of an offence against
property, it might be matter of great difficulty to say whether the crime would have
been felony or misdemeanour bofore the Cade hecame law.,  To recur to the illustration
given above. A peer iz indicted for stealing property found by him. He says, »1
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“ demand to be tried by my peers, because the offence with which | am charged
¢ would have been felony at common law.” The answer would be, It s jmpossible
“ o say, till the evidence is given, whether the offence with which you are charged
“ ywronld have been felony at common law or not” _

Lord Blackburn and Mr. Justice Lush are, however, not prepared to express any
opinion as to the propriety of continuing or repealing the provisions of the Act for
the abolition of forfeitures hereinbetore mentioned. 'They think that any alteration
of the provisions of an Act which has so recently found its place in the statute hook,
should form tho subject of independent legislation.
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