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Pafch. 26 Eliz. Butthe Plea b~
gan Palch. 20 Eliz. Rot. 140.
in the Exchequer. :

HEYDON's Cafe.

.(4) N an Information upon an Intrufion in the Exchequer, (2 Mg,‘;ﬂ‘

againft Heydon, for intruding into certain Lands, &¢.nu.10. 1 Leon:
“in the éoimty of Devon : upon the general Iffue, the Jurors g;;%;}:g’-
gavea fpecial Verdi&t to this effect : . 9Con 1050 2.
*Firft, They found that Parcel of the Lands in the Infog-
mation .were ancient Copyholds of the Mannor of Otlery,
whereof the Warden and Canons regularof the late College.
‘of Otlery were feized in Right of thefaid College ; and that
-the Warden and Canons of the faid College, 22 H, 7. at a2 -
-Courtof the faid Mannor, granted the fame Parcel by Copy,
. to Ware the Father, and Ware the Son, for their Lives, at the
‘Will of the Lord, according to theCuftomof thefaid Man-" .
gsior ; and that the reft of the Land in the Information was
-occupied by S, and G, atthe Will of the Warden and Ca- - ..
nons of the faid Col]e%_e for the Time being, in the Time of
-H.B.- And further, That the faid S. and G. fo poffeffed
and the faid Ware and Ware {o feized as aforefaid, the faig
Woarden and Canons by their Deed indented, dat. xzdz.m.
1.Anno 30. H.8. did leafe the fame to H?do» the Defendant,
,for 80 Years, rendring certain Rents feverally for feveral
- Pareels ; and found that the faid feveral Rents in Heydon’s
Leafereferved, were the ancient and accuftomed Rents of
the feveral Parcels of the Lands, and found, that after the
firid Leafe they did furrender their College, and all the Pof-
feffion thereof, to King H. 8. And further found the Sta- .
tut of (b)) 31 H. 8, and the Branch of it, fil. by which it is yjy s H ., :
<enacted, That if any Abbot, &c.or other Relig, & Ecalef. Hiuft or c.is.
' . ' Erace,
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Place, within one Year next before the firft D? of this prefent-

- Parliament, hath made; or heveafter [ball make any Leafe or

Grant for l’:‘{;:, or for Term of Tears, of sny Mannars, Mef-

« Juages, Lands, &c. and in the which any Efiate or Intereft

for Life, Year, or-Tears, at the Time of’ the making of fuch

Grans or Leafe, then bad his Being ar Contizuance, or bereafier

fhall bave s Being or Gontinuance, and not determined &t the

. making of fuch Leafe, &c. Orif the ufual and old Rents and

Farms accuffomed "to ‘be {ieldm #nd referved by the Space

g"fwmt; Years next befwre the firfi” Dey of this grefent

. Sarliament, is not, or be not, or bereafter [hall ‘not be there-

on referved or yielded, &c. that all and every fuch Leafe, &c:

g:ll be wterly void. And further found, that the particu-

Eftates aforefaid were determined, and before the Intru-

fion Heydon's Leafe began; and that Heydon entred, @rc.

And the great Doiibt whith was often debated at the Bar

and Bench on this Verdi&, was, Whether the Copyhold
Eftate of Were and Ware for their Lives, at the Will of the -

Lords, according to the Cuftom of the faid Mannor, fhould

‘in Judgment of Law be called an Eftatt and Intereft for

: . Lives, within the faid genergl Words and Meaning of the
' . faid A& And after all the Barons openly argued in Court’

.~ in the fime Term, fcll. Pefch. 26 Eliz. And it was unani-

. moufly refolved by Sir. Roger Manwosd, Chief Baron, and

the other Barons of the Exchequer, That the'faid L

made to Heydon of the faid Pa whereof Waere and Ware °

were fejzed for Life by Copy of Court Roll, was void ; for iy

: +'was agreed by them, That the faid Copnb:.ld Eftate was an

" ‘Eftate for Life, within the Words and Meaning of the faid

* . A& Andit was refblved by them, That for the fare and

{4) Moor, 13- true () Intorpretation of allStatutes in general (be they pe-,

37-b. Cro, Car.-nal or beneficial, reftrictive or enlarging of the Com. Law,)
45, 83. four Things are to bedifcerned and confidered. o

€4) Poph.7g.  (b) 1. What was the Common Law before the makisg of

'the A&. . . ‘

(<) aRol.Rep () 2. What was the Mifchief and Defedt for which the
: Common Law did not provide. - . = .

3. What Remedy the Parliament hath refolved and'ap.
pointed to cure the Difeafe of the Commonwealth. = - .

And 4. The true Reafon arid Remedy ; and then the Of-.

3 Fol. Rep.. 314. fice of aﬁ‘th'ej dges is always to maﬁe fuch (d) Cdnftrudion

" Cro. Car. 83, as 'fhall fupprefs the Mifchicf, and advance the Remedy,
§3§ 5,C°,' (I;‘:', .and to fupprefs fubril Inventionsagd. Evafions for Contimu--
133.2. 110 ance of the Mifchief] and pre privato commodo, and to add
73:b 2 et ‘Force and Life to- the ‘Cure and Remedy, according®
Hob. g7. 1Rol ¢g the true Intent of the Makers of the’ A&, pro lone
Rer- womase. publico. ~And it was faid, - that id this -Cafe the Com- .
% " mon:Law was, That Religious 20d Ecclefigfiical Per-

e ons

(d) Hard. 27, -,



»,

.
o .

fons might have made Leafes for as many Yearsas-they plea<
fed, the Mifchief was, That when they perceived their Houfes
would be diffolved, tfley _magle long and unreafonable Leafes : .
Now the Statute of 31 H.8. doth provide the Remedy, and
principally for. fuch Religious and Ecclefiaflical; Houfes g, y: 00 -
which fhould be diffolved after the A& (as the faid.College 31 H. 8. c1.
in our Cafe was) that all Leafes of any Land whereof any {,,‘;"o‘f":f" B
Eftate or Intereft for Life or Years was then inBeing, fhould 1 Leon. 3330
be void; and their Reafon was, Thag it was not neceffary for. :
them to make'a new Leafe fo long as'a former had Continu.-
_.ance, and therefore the Intent of .the A& was to avoid dou:
blingof Eftates, and to have butone fingle Eftate in Being at
a Time: For cfoubling of Eftates implies in it felf Deceit,
and private Refped, o prevent the Intention of the Parlia-
ment. And if the Copyhold Eftate for two Lives, and the
Leale for 80 Years fhall ftand together, here will be doubling
of Eftates, fmul ¢ femel, which will beagainft the true Mean-
ing of Parliament. - ' '
And in this Cafe it was debated at large, in what Cafes the
general Words of A&s of Parliament fhall extend to Capyhold -
or Cuftomary Eftates, amd in what not; and therefore this
Rule was taken and agreed by the whole Court, That whenan -
A& of Parliament doth (&) alter the Service, Tenure, Iutereft (o) Cro. Ca
of theLand, or other Thingin Prejudjce of the L. orof thed}s 45 4+
- Caftomn of the Maannor, 6r in Prejudice of the Tenant, ‘there Godb. 365. o
“the general Words of fuch A@of Parliament, fhall not' extend ¥l 163
to éo yholds: But whenan A& of Parliament is generally tard. 335
‘made for the (b) good of the Weal publick,. and no Prejudice G ioé-
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can accrue by Reafon of Alttration of any Intereft, Service, () Moor, 128
hold and cuftomary Eftates are within the c‘geaeml Purview of t Ral Rep. ¢3.
fuch A&s. And upon thefé Grounds the Chief Baron put ma- .
ny Cafes, where he held, That the Statite of (c) Weff. 2. De (¢) Moor, 138,
domis conditionalibus did not extend to Copyliolds ; for if the Cep. Elis, 12

Y49, 11e-
_ tion of the Tenure, which would be rrejlu‘c:icial to the Lord; 34, o, 38
for of Neceflity the Donee in Tail of Land, ought to (ds ‘}fﬁ;f’,;%-jﬁ;'.
- cial Refervation) as his Donor doth to his Lord. 105. a, Co. Lit.
nants by Gdpy of Court Roll have an Eftate of Inheritance, 4(:)44‘5" Care
yet they have it but at the (¢) Will of the Lord, according .~
put them out, they have no other Remecfj but_to ¢ Co. 37.b. Cov
s Conditionalibus was not to extend (in Prejud. of Lords)21. 2 Hedl .
h bafe Effates,which as the Law was thep taken)was bug a¢ > 7% ¢

Tenuore, or Cuftom of the Mannor, there many TimesCopy- g% ,,:,‘,1.",’,3‘.
3 > 8o .
0 L x Eliz. 391,
Statute alters the Eftate of the Land, it will bealfoan Altera<3
34, 128, :gnd:
bold of his Donor, 2nd do him fuch*Services (without fpe- §- 76. 9 Co.
2. Littleton faith, Lib. 1. cap. 9. That although fome Te- 55 5= ¢ "
to the Courfe of the Common Law. For it is faid, That 1% S‘é.,‘:‘,& "
| foeMYtheir Lord b{ Petition, and fo the Intent of the Statute Car. 45 4 Con
S o T the
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the Will of the Lord. And. the Statute faith, Quod volxn-
tas donatoris in carta. dui&‘[ﬁ .manifcfle expre(], de catero ob-
Jervetur - So that which fhall be entailed, ought to be fuch
an Hereditament, which is given, or at leaft might be given
by Deed or Charter in Tail. - Lo :

3. Forafmuchas great Partof theLand within the Realm,
is in Grant by Copy,it willbea 'I’h'm§I inconvenient, and oc-
(s) Moor i8. cafion great Suit and Contention, That Copyholds fhould be,
Sav. 97 Cro-E (@)entailed,and yet neither Fine nor common () Recov.bar
3 Leonazs. them ; fo as he who hath fuch Eftate can’t (without the Affent
3 Gand s - of the L. by committing a Forfeiture,and taking a newEftatg)
Hard 3-8 of himfelf, difpofe of it, either for t’ayment of his Debts, or
2 Xo. 82, ~co. Advancement of his Wife, or his younger Children ; where-
Lit. 6. 2. fore he conceived that the Statute de Doass Conditionallins did
4Co.12.2  not extend to Copyholds, qued fuit conceffum per totam Curi-
::?ér':f&m am. But itwas (gid That the Sratute, without fpecial Cu-
43.45. Godb. ftom, doth not extend to Copyholds ; but'if the (<) Cuftom
: }:?: gﬁ:‘:";‘. of the Mannor doth warrant fuch Eftates, and .a Remainder

Cro.Eliz. 391.  hath been limited over and enjoyed, or Plaints in the Na-
G- Cro-ture of .a Formedon in the Defcender brought in the Court of
o ol 838, . the Mannor, and Land fo entailed by Copy recovered there-
Co Lic. by, then the Cuftom co-operating with the Statute, makes it
an Eftate Tail ; fo that neither the Statute without the Cu-
flom, nor the Cuftom without the Statute, can create an
At this Purpofe i (4) Zitleton, Lik i cop. 8. for
. - And to this Purpofe is .(d) Littleton, Lib. 1. cap. 8. for he
5‘.’.’&'%‘{ faith, That if a Man feized of a Mannor, wi{hin which:
. Mannor there hath been a Cuftom which hath been ufed.
Time ouf of Memo:y That certain Tenants- within the
_-.fame Mannor have u ed to have Lands and Tenements, to
hold to them and their Heirs in Fee-fimple, or Fee-tail, or
for Term of Life, @c. at the Will of the Lord, accpréing
to the Guftom of the fame Mannor ; and a little after, Thac
Formedonin Defcender, liesof fuch Tenements, which Writ
as it was faid, was nbt at the Common Law. B
To which it was anfwered by the Chief Baron, That if
the Statute (without Cuftom)_ fhall not extend to Copy-
holds, without Queftion the Cuftom of the Mannor cannot
. nrake it extend to them : For before the Statute, all Eftates
(e) Co. Litag.of (e) Inhieritance, as Littleton faith) Lib. 1. cap. 2. weré
Soobas: o, Feefimple, and after the Statute, no Cuftom can begin,
103.b. 6Co becaufe the Statute being made in 13 E. 1. is made
- &) Co. Lir.4s. within Time of Memory, Ergo, the Eftate Tail cannoc
334.b. us.a be created by Cuftom ; and therefore Litleton is to be
' intended (inafmuch as he grounds his Opinion upon the
.Cuftom, That Cepyholds may be granted in Fee-fim-
ple, or Fee-tail) of a Fee fimple conditional at the Com-
Mmon Law : For Linleton well knew, Thpc no Cuftom
, : ’ iy
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could commence after the Statute of Weffm. 2. as appears in
hisown Book, Lib. 2. cap. 10. and 34 H.6.36. And where . :
he faith, that Formedon in (a) Defcender lies, he.alfo faith () Co.tir.sobi
that it lies at the Common Law. And it appears in our ;_%f_"s’::g;"
Books, That in fpecial Cafes a Formedon in the Defcender lay F. N.B.219. D,
at It:‘he Cgmmoln Law, before the Statute of Weff. 2. which fee :";P“' 34
4 E. 2. Formedon so. (b) 10 E. 2. Formedon 55. 21 E. 3. 47. (6} O-Benl. 165
Hlowd. Com. 246. b?@'c‘.( . ‘ % >4 oL Rerk
And where it was further obje&ed; That the Statute of
Wefl. 2. cannot without Cuftom, makean Eftate Tail of Co-
pyholds, becaufe without Cuftom, fuch Eftate cannot he
granted by Copy, forit was faid, 1 Eftates had been always
nted to one and his Heirs by Copy, that a2 Grant to one
and the Heirs of his Body, is another Eftate not warranted
by the Cuftom : So that infuch Mannors were fuch Eftates of
Inheritance have been allowed by Cuftom, the Statute doth
extend to them, and makes them which Before were Fee
conditional, now by the Statute Eftates in Tail, and that the
Statute cannot, as hath been agreed before, alter the Cuftom;
or create a new Eftate, not warranted by the Cuftom. _
To thatit wasan{wered by the Chief Baron, That where
tht Cuftom of the Mannor is to grant Lands by Copy in feodo
Simplici (as the ufual Pleading is) without Queftion, by the
fame Cuftom Lands may be (¢ ) granted to one, and the Heirs () Godb. 16;
of his Body, or upon any other Limitation or Condition; ‘°Ll’c‘:;n35; .
for thefe are Eftates in Fee-fimple, ¢ ¢o c{wn‘u.r, that they ase Cio. Eliz. 323,
not fo largeand ample as the general and abfolute Fee fimple 7% 4 L<on- 64
is, and therefore the Generality of the Cuftom doth include 4 Co.33. 2. coi
them, but not cconwr{o, ad quvd non fiis refponfum. But it Lt 5%.b-
was agreed by the whole Court,” Thatanotlier A& made at the
fame Parliament, a:‘p. 18. which gave the Elegit (d) doth not (4) 1 Rol. 338
extend to Copyholds, for thit would be prejudicial to the fara ;"
Lord, and againft the Cuftorn of Mannor, that a Stranger O Benl. 163
fhould have Intereft in the Land held of him by Copy, where **"* 7
by the Cuflom it cannot be transferred to any without a Sur-
tender made to him, and by the Lord allowed and admitted.
But it was agreed by them; That other Statutes made at the
fame Pax). which are beneficial for the Copyholder, and not
prejud. to the Lord,may be by a favourable Interp.extended to o
Copyholds, ascap. 3. which gives the Wifea Cui (e) in vita, () Cro. Car. 43.
and Receit, and cap. 4. which gives the particular Tenant a ¢."y &3, 5:
ued ei deforceat ; and therewith agrees 10 E. 4. 2. b.
And inthisCafe it was alfo refolved, Thar dltho’ it was
not found (i) that the faid Rents were the ufual Rents, ac- (4) 4 Co. 65.b.
cuftomed to be referved within Tewnty Years before the Par- H3b55: 26
liament, yet inafmuch as they have found, that the accufto- 2 Rol. 70
mable Rent was referved, and a Cuftom goes to all Times be- %, 7% * e
fore, for this Gaufe it ihall be intended, that it was the ac-
cuftomable Rent within the Twenty Years, and-fo it fhould
be intended, if the contrary be not fhewed of the other
Sides- - And judgmem: was emBred for the Queen. Trin:
' rm,



